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In the Court of Appeals of the District of Columbia 


No. 2436. 

The United States of America ex Relatione Charles B. 

McManus, Appellant, 
vs. 

Walter L. Fisher, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 53370. 


The United States of America ex Relatione Charles B. 

McManus, Petitioner, 
vs. 


Walter L. Fisher 


Secretary of the Interior, Respondent. 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were hied and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition for Mandamus. 

Filed March 2, 1911. 

In the Supreme Court of the District of Columbia. 

/ 

At Law. No. 53370. 

The United States of America ex Relatione Charles B. 

McManus, Petitioner, 
vs. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

To the Supreme Court of the District of Columbia: 

Your petitioner respectfully represents: 

1. That he is a citizen of the United States and a resident of the 
Parish of Ascension in the State of Louisiana, and was such citizen 
and resident when his rights hereinbelow referred to accrued. 
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II. That the respondent, Richard A. Ballinger, is a citizen of the 
United States, temporarily residing in the District of Columbia, and 
is the Secretary of the Interior of the United States, duly qualified 
and acting as such, and has been such Secretary, and acting as such 
since March 5, 1909. 

III. That on the lltli day of April, 1896, one Robert II. Cox, a 
citizen of the United States, qualified to make homestead entry of 
public lands of the United States, at the United States land office at 
New Orleans, Louisiana did, under the provisions of section 2289 
of the Revised Statutes of the United States, as amended by section 
five (5) of the Act of Congress approved March 8, 1891, (Chapter 

561, 26 statutes at large, 1095), entitled “An Act to repeal 

2 the timber culture laws, and for other purposes”, make his 
certain homestead entry No. 17.403 of the west half of north- 

east quarter and the east half of the Northwest quarter, of lots two 
(2), three (3), six (6), and seven (7), of section twelve (12), town¬ 
ship ten (10) south, range three (3) east, in Ascension Parish, New 
Orleans land district, in the State of Louisiana, containing one hun¬ 
dred and fifty-six and ninety-four hundredths (156.94) acres of 
public lands subject to homestead entry at that time, and place, and 
at the same time, as a prerequisite to the making of said homestead 
entry, he executed and filed with the proper officer, the requisite 
homestead application and affidavit and paid to the receiver of the 
local land office at New Orleans the legal fees for making the same. 

IV. That thereafter, the said Robert II. Cox, on March 21, 1898, 
made his final commutation proof on said entry showing full and 
complete compliance with the homestead laws for a period exceeding 
fourteen months preceding the date of making the same, as he was 
permitted to do by section 2301 of the Revised Statutes of the United 
States, as amended by section six (6) of said Act of March 3, 1891, 
and the same being satisfactory to the local land officers at New 
Orleans, was accepted and approved by them, and thereupon, on 
April 4, 1898, said Robert II. Cox paid to the receiver of said local 
land office the minimum price of one dollar and twenty-five cents 
($1.25) an acre for said lands, bv delivering to said receiver certifi¬ 
cate No. 790A of Surveyor-General’s scrip issued under the Act of 
Congress approved June 2, 1858, (11 Statutes at Large, page 294), 

for 160 acres of public lands, such scrip being receivable in 

3 lieu of cash under the law and regulations of the Interior 
Department, in payment of homestead entries commuted 

under section 2301 of the Revised Statutes of the United States, as 
amended by said section six (6) of said act of March 3, 1891, 
and said receiver thereupon on said April 4, 1898, issued to said 
Robert II. Cox a final commutation receipt for such payment for 
said lands, the same l)eing numbered 305, a copy of which final 
receipt is hereto attached, marked Exhibit “A”, and made a part of 
this petition. 

V. That by section seven (7) of said Act of Congress approved 
March 3, 1891, it was provided, among other things, as follows: 

“That after the lapse of two years from the date of the issuance of 
the receiver’s receipt upon the final entry of any tract of land under 
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the homestead, timber-culture, desert land, or pre-emption laws, or 
under this act, and when there shall be no pending contest or pro¬ 
test against the validity of such entry, the entryman shall be entitled 
to a patent conveying the land by him entered, and the same shall 
be issued to him; but this proviso shall not be construed to require 
the delay of two years from the date of said entry before the issuing 
of a patent therefor.” 

VI. That the two years mentioned in said section seven (7) of 
said Act of March 3, 1891, within which period a “pending contest 
or protest against the validity of such entry” would defeat the con¬ 
firmation of said entry of Robert II. Cox, expired on April 4, 1900, 
and at that time there was no contest or protest pending against the 
validity of the same, within the meaning of said section seven (7) 
of said Act of March 3, 1891, nor had there been any such contest 
or protest pending against the validity of the same at any time within 
said period of two years, within the intent and meaning of said 

section 7 of said act of March 3, 1891; and therefore, under 
4 said provision of said section seven of said Act of March 3, 

1891, said homestead entry of said Robert H. Cox was con- 
tinned, and said Robert II. Cox at once became “entitled to a patent 
conveying the land by him entered.” 

VII. That on or about the 9th day of April, 1902, one Elijah 
Green tiled in the United States land office at New Orleans, Lou¬ 
isiana, his affidavit of contest against said homestead entry of said 
Robert II. Cox, which was referred to the Commissioner of the Gen¬ 


eral Land Office for his action thereon, which official, by decision of 
May 26, 1902, refused to allow said contest, on the ground that said 
final entry of said Robert II. Cox was confirmed by said provision in 
said section seven (7) of said act of March 3, 1891, quoted in para¬ 
graph V of this petition; and thereupon said Elijah Green appealed 
to the Secretary of the Interior from said decision of the Commis¬ 
sioner of the General Land Office, and on September 12, 1902 the 


Secretary of the Interior rendered a decision affirming in all things 


said decision of the Commissioner of the General Land Office and 


holding that said homestead entry of said Robert II. Cox was con¬ 
firmed by the provision of said section seven (7) of said Act of 
March 3, 1891, quoted in paragraph V of this petition, in that there 
had not been, within the meaning of the law, any pending contest 
or protest against the validity of said entry within two years from 
the date of the issuance of the receiver's receipt upon said final entry 
of said Robert II. Cox, the Secretary closing his said decision with 
the following words: 

“After a careful examination of the entire record of this case, as . 
well as the briefs accompanying the appeal, the department 
5 is satisfied that your judgment should be affirmed, and it is 
accordingly so directed.” 


A copy of each of said decisions, a copy of the brief of counsel for 
said Elijah Green, and a copy of the brief of the transferee, said 
James L. Bradford, referred to by the then Secretary of the Interior 
in his said decision, are hereto attached, marked Exhibits “B”, “C”, 
“D” and “E”, respectively, and made a part of this petition. 
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VIII. That on November 20, 1902, the Commissioner of the Gen¬ 
eral Land Office wrote to the register and receiver of the local land 
office at New Orleans, Louisiana, stating that no motion for review 
of said decision of the Secretary of the Interior had been tiled, and 
that the same had therefore become final and the case was closed. A 
copy of said letter of the Commissioner of the General Land Office 
is hereto attached, marked Exhibit “K”, and made a part of this 
petition. 

IX. That on March 25, 1898, after he had made his final proof on 
said entry as specified in paragraph IY of this petition, said Robert 
II. Cox, for a valuable consideration, sold and conveyed to one 
Theodore Uhlhorn, with other land, said lot number seven (7) of 
section twelve (12) in township ten (10) south, range three (5) 
east, containing forty and eighteen hundredths (40.18) acres the 
same being a part of the land embraced in said original and final 
entry of said Robert II. Cox, and on December 27, 1898, long sub¬ 
sequent to the issue of said final receiver’s receipt to said Robert II. 
Cox mentioned in paragraph IV of this petition, said Theodore Uhl¬ 
horn, for a valuable consideration, sold and conveyed said lot seven 

(7), with other lands, to one James L. Bradford, and the said 
6 James L. Bradford, on May 4, 1904, for a valuable considera¬ 
tion, sold and conveyed to your petitioner part of said lot 
seven (7), the part thus conveyed being a square tract containing 
ten (10) acres, bounded by lines drawn to the cardinal points, and 
situated on the public road, and in the extreme southwest corner of 
said lot seven (7), with all the buildings, fences and other improve¬ 
ments upon the same. A copy of each of said deeds of conveyance 
mentioned in this paragraph is hereto attached, marked Exhibit- 
“G’’, “H”, and “I”, respectively, and made parts of this petition, 
from which it will appear that the original deeds were duly recorded 
in the proper Parish records, the (me to petitioner having been so 
recorded on the 7th day of May, 11)04, in Book of Conveyances 45, 
folio 487, of the Records of said Parish. 

X. That your petitioner, immediately after his said purchase of 
said land, at once entered upon the possession of the same, and has 
lived upon the same, cultivating and improving it every year since, 
until the present year, paying the State and Parish and other taxes 
thereon as they fell due, and is still the owner of said land, in good 
faith and for full value. 


XI. That your petitioner was encouraged to buy said land and 
to settle upon and improve the same and pay the taxes thereon as 
aforesaid, by the fact that final entry had been made and final re¬ 
ceiver’s receipt issued thereon more than three years prior to his said 
purchase thereof, and by reason of the further fact that nearly two 
years prior to his said purchase, the Commissioner of the General 

Land Office and the Secretary of the Interior had decided, as 
7 stated in paragraph VII of this petition, that said entry of 
Robert H. Cox was confirmed by said section seven (7) of 
the said Act of March 3, 1891, and that said Robert II. Cox was 
entitled to a patent for the land entered by him. 

XII. That the land aforesaid purchased by your petitioner, as 
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stated in paragraph IX of this petition, is valuable to him, and is 
worth to him at least the full sum of five hundred dollars ($500.00), 
and is his only home; that he is a poor man with a large family to 
support, and is a farmer; and that the continual refusal and failure 
of the Commissioner of the General Land Office and the Secretary 
of the Interior to complete his title to said land so purchased by him 
by issuing patent to Robert II. Cox for the land embraced in the 
said final entry of said Robert II. Cox, in accordance with the specific 
command imposed upon said officials by said section seven (7) of 
said Act of March 3, 1891, impairs the credit and standing of your 
petitioner, exposes him to slurs and insinuations of his neighbors, 
and lately has resulted in two trespassers taking violent possession of 
his house and home and his said lands and still retaining possession 
thereof and denying to your petitioner the right to the use and en¬ 
joyment of his said property. 

XIII. That after the lapse of two years from the date of the issue 
of said receiver’s final receipt to said Robert II. Cox, which two years 
expired on April 4, 1900, there being then no contest or protest 
pending against the validity of said entry, within the meaning of 
the law, as decided by the Commissioner of the General Land Office 
and by the Secretary of the Interior, as stated in paragraph VII of 

this petition, it became the plain ministerial duty of the 

8 Commissioner of the General Land Office and the Secretarv 
of the Interior, under the provisions of said section seven (7) 

of said Act of March 3, 1891, to cause to be issued to said Robert II. 
Cox a patent for the land entered by him as aforesaid, and said Sec¬ 
retary of the Interior and his subordinate officers, after said April 4, 
1900, were without authority or jurisdiction over said lands save and 
except to issue a patent therefor to said Robert II. Cox. 

XIV. That notwithstanding said homestead entry of said Robert 
II. Cox, was confirmed by said section seven (7) of said Act of March 
3, 1891, whereby he became “entitled to a patent conveying the land 
by him entered,” and notwithstanding the said decisions of the Com¬ 
missioner of the General Land Office and of the Secretarv of the 

«/ 

Interior holding that said entry had been confirmed by said section 
seven (7) of said Act of March 3, 1891, set out and referred to in 
paragraph VII of this petition, and notwithstanding the fact that 
said Robert II. Cox by his sale of said lands to bona fide purchasers, 
as set forth in paragraph IX of this petition, had parted with all 
right and title whatsoever that lie had theretofore possessed to said 
lands, nevertheless said Robert II. Cox or or about the lfith day of 
February, 1903, in violation of the rights of bona fide transferees 
of said land, either mediately or immediately from him, and espe¬ 
cially in violation of the rights of your petitioner as herein set forth, 
executed a pretended relinquishment of the land embraced in his 
said entry to the United States, and subsequently, the Commissioner 
of the General Land Office, acting upon said pretended relinquish¬ 
ment of said Robert II. Cox, and a certain relinquishment of said 
land by James L. Bradford, and evidently in ignorance of 

9 the rights of your petitioner, on the *24th day of April, 1909, 
rendered a decision canceling said original and final entries 
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of said Robert II. Cox, to said land, and has assumed and is still 
assuming to exercise jurisdiction over the lands embraced in said 
entry of Robert 11. Cox and to allow other persons to make entries 
thereof, greatly to the damage and injury of your petitioner. 

XV. That your petitioner having purchased said tract of ten 
(10) acres of the land embraced in said entry of Robert II. Cox, 
subsequently to the said decisions of the Commissioner ol the Gen¬ 
eral Land OHice and of the Secretary of the Interior, set out and 
referred to in paragraph VII of this petition, and having had his 
deed thereto recorded according to the laws of the State of Louis¬ 
iana. as set forth in paragraph IX of this petition, had the right to 
assume, and did assume, that a patent would issue on said entry in 
due course, and was not a party to the proceedings which resulted 
in said decision of the Commissioner of the General Land OHice of 
April 24. 1900. referred to in paragraph XIV of this petition, can¬ 
celing said homestead entry of said Robert II. Cox, and was never 
officially advi.-ed that said Robert II. Cox had executed and filed a 
relinquishment of his said entry, as set forth in paragraph XIV of 
this petition; and petitioner's said purchase of said land having 
been made long subsequently to the confirmation of said entry of 
said Robert 11 Cox under and by virtue of said section seven (7) 
of said. Act of March 3. 1S91, as decided bv the Commissioner of 
the General Land OHice and by the Secretary of the Interior, as 
-et forth in paragraph Vll of this petition, was not required 
10 to notify the Land Department or any of the officials thereof 
of his said purchase of said land, supposing, as a matter of 
course. a> he had the right to suppose, that a patent would issue to 
said Robert II. Cox upon his said homestead entry, by reason of its 
having been confirmed under said section seven (7) of said Act of 


March 3. !«s9l, as aforesaid; and he did not know until long after 

said entry had been canceled bv said decision of the Commissioner 
• «. 

of the General Laud OHice of April 24. 1909, that any proceedings 


were pending that would result in the cancellation of said entry. 
XYI. That petitioner, being a bona fide purchaser, for value of 


a part of the land embraced in said homestead entry of 


said Robert 


II. Cox. as stated in paragraph IX of this petition, long subsequent 
to the confirmation of said homestead entry, as set forth in para- 
gra-h VII, of this petition is now entitled to have said homestead 


entry patented, under and by virtue of its having been confirmed, 
as aforesaid. 


XY1L That on October 22, 1910. through Messrs. Burdett, 
Thompson iV: Law, his attorneys in the city of Washington, in the 
District of Columbia, petitioner filed in the office of the respondent, 
as Secretary of the Interior, his petition, duly verified by his own 
oath, setting up the facts which disclosed his interest in the lands 
described in paragraph ITT of this petition and his right to a patent 
for the land so purchased and owned by him, as set forth in para¬ 
graph IX of this petition, substantially as hereinbefore set forth in 
this petition, praying said respondent, as Secretary' of the Interior, 
to issue a patent to said Robert II. Cox on his said homestead entry. 
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to the end that petitioner's said interest therein and owner- 

11 ship thereof might he protected and validated in him, said 
petition being, in law, a demand upon respondent, as Secre¬ 
tary of the Interior, for the same relief which he now prays this 
Honorable Court to compel respondent to grant to him. A copy 
ol his said petition to the respondent is hereto annexed, marked 
Exhibit “K,” and made a part of this petition. And on November 
30, 1910, the First Assistant Secretary of the Interior, Honorable 
1 rank Fierce, acting in that behalf as the representative of re¬ 
spondent, as Secretary of the Interior, rendered a decision denying 
petitioner’s said petition, in which said decision it is stated that an 
adverse report (meaning an adverse report of a Special agent of the 
General Land Oil ice) was made on said entry of Robert H. Cox on 
July 27, 1899, which was within the two year period after the issue 
of final certificate thereon, which it was claimed, would prevent its 
confirmation under section 7, of said Act of March 3, 1891; and in 
which said decision the further statement is made that a special 
agent of the General Land Office had reported under date of March 
11, 1910, that it had been admitted ‘‘in open court” by petitioner 
that, “by reason of relinquishment filed in the case,” (evidently 
meaning said pretended relinquishment of said Janies L. Bradford, 
referred to in paragraph X1Y of this petition), he, petitioner, did 
not have “any right, title or interest to any portion of the land in 
said entry, either against the Government of the United States, 
Robert H. Cox, or any one else.’ A copy of said decision of No- 
vember 30, 1910, is hereto anexed, marked Exhibit “L,” and made 
a part of this petition. 

XYIII. Now, your petitioner avers that, under the Rules 

12 and Regulations of the Land Department, presided over bv 
respondent, he is not permitted to see or inspect any reports 

of a special agent of the General Land Office, and he is not ad¬ 
vised, therefore, of the full purport and effect of said special agent’s 
report of January 27, 1899, referred to in said decision of First 


Assistant Secretary of the Interior, Honorable Frank Pierce, of 
November 30, 1910, but your petitioner avers upon information and 
belief, and therefore states the fact to be, that even if said special 
agent’s report of January 27, 1899, on said homestead entry of 
Robert II. Cox, was unfavorable to said entry, nevertheless, another 
special agent of the General Land Office, subsequently to January 
27, 1899, and within the two-year period immediately succeeding 
the issue of final certificate on said entry to said Robert H. Cox, 
made a report on said entry to the Honorable Commissioner of the 


General Land Office, which was favorable to said entry, the legal 
effect of which said last-mentioned special agent’s report being to 
set aside said former special agent’s report of July 27, 1899, and to 
discontinue any and all contest or protest proceedings against said 
entry of said Robert H. Cox, and that, therefore, as petitioner is in¬ 
formed and believes, and therefore states the fact to be, at the ex¬ 
piration of said two year period immediately succeeding the issue 
of said final certificate to said Robert H. Cox, there was not, in truth 
and in fact any contest or protest, or proceeding of any kind or 
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character whatever, pending against said homestead entry of said 
Robert II. Cox. within 11 le meaning of section 7 of said Act of 
March 3, 1891. and. therefore, said entry was specifically confirmed 
by the provisions of said Act of March 3, 1891. And. in con- 

13 Urination of said last averment herein, petitioner further 
avers that all reports of whatever kind, nature, or character 

that had been theretofore made to the Honorable Commissioner of 
the General Land Ottice. regarding said homestead entry of said 
Robert II. Cox, were before that official when lie rendered his said 
decision of May '26, 1902, holding that said homestead entry of said 
Robert II. Cox, was confirmed, and all said reports were also before 
the then Secretary of the Interior when he rendered his said decision 
of September 12, 1902, referred to in paragraph Yll of this peti¬ 
tion. specifically declaring said homestead entry of said Cox to have 
been confirmed, the same having been specially called to his atten¬ 
tion by the brief and argument of counsel for said Elijah Green in 
support of his said appeal from said decision of the Commissioner 
of the General Land Office, as is more fully shown by a copy of said 
brief and argument set out in full as Exhibit “D” to this petition, 
in verification of which last averment, the then Seeretarv of the 

%j 

Interior, in his said decision of September 12, 1902, said: 

“After a careful examination of the entire record, as well as the 
brief- accompanying the appeal, the department is satisfied that 
your judgment Humid he affirmed, and it is accordingly so directed 
and. therefore, petitioner further avers, and charges the fact to be. 
that said decision of First Assistant Secretary Frank Pierce, of No¬ 
vember 30, 1910, is, and was intended to be, an attempted overruling 
of said decision <>f the then Secretary of the Interior of September 
12. 1902, upon the same record, and upon an identical state of facts, 
as was before said Secretary of the Interior when his said decision 
of September 12, 1902, holding said entry confirmed under 

14 said act of March 3, 1891, was rendered, which said last men¬ 
tioned decision had become final, and had been acted upon 

by your petitioner when he purchased a portion of land embraced 
in said entry, as set forth in paragraph IX of this petition, and was, 
therefore, in so far as it overruled or attempted to overrule said 
Secretary's decision of September 12, 1902, to the prejudice of your 
petitioner clearly erroneous, in fact and in law, and did not and 
could not have, the effect of defeating the confirmation of said entry 
of said Cox, which was declared by said Secretary’s decision of Sep¬ 
tember 12, 1902, but that, in so far as your petitioner’s rights herein 
are concerned, said entry of said Cox was confirmed by Section 7, 
of said act of March 3, 1891, as specifically held in said Secretar\ T, s 
decision of September 12. 1902. And petitioner further avers that 
even il, as stated in said decision of the Honorable First Assistant 
Secretary of the Interior of November 30, 1910, petitioner once ad¬ 
mitted “in open court’’ that lie had no interest in any portion of 
said lands embraced in said entry of said Cox, by reason of a certain 
pretended relinquishment that had been made thereof by said James 
L. Bradford, such admission was made by him, if made at all, 
while he was under arrest for asserting his right and claim to the 
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lands so purchased and owned by him, which assertion of right to, 
and claim by, him to his own property was erroneously, and in 
violation of law, charged by said Cox and the United States District 
Attorney at New Orleans to constitute an element of conspiracy, 
under section 5440 of the Revised Statutes of the United States, and 
was therefore, made under duress, in order that he might 

15 obtain his freedom, and is not, therefore, binding upon him, 
in law; and, moreover, if petitioner did make such an ad¬ 
mission, he was not at the time advised of his rights in the premises, 
under his said purchase and ownership of a portion of the lands em¬ 
braced in said entry of said Cox, referred to in paragraph IX of this 
petition, and he <li<l not, and could not, by any such admission 
relinquish to the United States or to any one else a title which, in 
law, was good and valid in him, and he did not, by such admission, 
part with his said right and title to said lands so purchased and 
owned by him, as aforesaid, which right and title had been con¬ 
firmed by section 7 of said Act of March 3, 1891, and which had 
passed to him, as a bona fide purchaser, for value, under the deed 
to him from said James L. Bradford, as is fully shown in paragraph 
IX of this petition, but. on the contrary, notwithstanding such ad¬ 
mission, petitioner's right, title and interest in the lands so pur¬ 
chased and owned by him, as aforesaid, remain unimpaired in him, 
by reason of said confirmation and his said purchase and ownership 
thereof. 

Wherefore, inasmuch as the respondent, Richard A. Ballinger, 
the Secretary of the Interior, has refused and still refuses to issue a 
patent to said Robert II. Cox for the land described in paragraph 
III of this petition, or for that portion of the land owned by your 
petitioner, as a bona fide purchaser, for value, under the said deed 
made and delivered to him by said James L. Bradford, as set forth 
in paragraph IX of this petition, as the law commands the respond¬ 
ent to do, which when issued will enure to the benefit of i>etitioner, 
and as the law provides no other adequate remedy whereby 

16 your petitioner can secure a good and complete title to the 
lands so purchased and owned by him, as aforesaid, to which 

lie, in law, is entitled, your petitioner prays: 

1. That a writ of mandamus be issued and directed to the re¬ 
spondent, Richard A. Ballinger, Secretary of the Interior, com¬ 
manding him to issue or cause to be issued to said Robert II. Cox a 
patent for the lands embraced in his said entry, particularly de¬ 
scribed in paragraph III of this petition; or, if, under the law, this 
Honorable Court shall determine that said respondent, upon all the 
facts, set out in full above, should not issue a patent for all the lands 
embraced in said homestead entry of said Robert H. Cox, then.— 

2. That such writ be issued and directed to the respondent, as 
Secretary of the Interior, commanding him to issue a patent to said 
Robert IT. Cox for the particular tract of land so purchased and 
now owned by petitioner, particularly described in paragraph IX of 
this petition. 

3. For such other and further relief as the nature of your peti- 
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tioner’s case may require and to the court may seem meet and 
proper. 

CHARLES B. McMANUS, 

By HARVEY M. FRIEND, 

Petitioner's Attorney. 


State of Louisiana, 

Parish of Ascension, ss: 

Charles B. McManus, being first duly sworn, says that he is the 
petitioner in the above and foregoing petition; that lie has 
L read the foregoing petition, and the facts therein stated are 
tme, to the best of his knowledge and belief. 

CHARLES B. McMANUS. 

Subscribed and sworn to before me this 21st day of February, 
1911. 

[seal. ] JBI). FERNANDEZ, 

Dy. Clerk of Court. 
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Exhibit A. 


Copy. 

Receiver’s Office at New Orleans, La. 

April 4th, 1898. 

Received from Robert II. Cox, Burnside P. O., Ascension Parish, 

the sum of- Dollars and - cents; being in full for the W. 

1 1’ of N.E./4 cV E. 2 of N.V ./4 of lots 2, 8, 0 & 7 quarter of section 
No. 12 in Township No. 10 South of Range No. 3 E. S.E. D.E.R. 
containing one hundred Si fifty-six acres and ninety-four hun¬ 
dredths, at $1.25 per acre. 

CHARLES P. JOHNSTON, 

Receiver. 


$ 90^ testimony fee received. Number of written words, 600 
Rate per 100 words, 15^ cents. 

(Across face of receipt:) Entry under Section 2301 R. S. Orig. 
Home No. 17403. Paid in full with Certificate of Location #790 
“A” for 160 acres. 


WALTER L. FISHER, ETC. 
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Exhibit B. 

Department of the Interior, 

General Land Office, 
Washington, D. C., Map 26, 1902. 

Elijah Green 
vs. 

Robert Cox. 

Application to Contest. 

Register and Receiver, New Orleans, La. 

Sir: By letter of April 11, 1902, you transmitted an affidavit of 
contest filed April 9, 1902, against the cash entry made April 4. 
1898, by Robert Cox for lots 2, 3, 0. and 7 Section 12, township 10 
south, range 3 east, charging that Cox entered into an agreement 
with William IT. Wright, to convey to Wright one-half of the land 
after patent was issued. 

It is provided by sec. 7, act of March 3, 1891 (26 stat. 1095) 
that: 

After the lapse of two years from the date of the issuance of the 
receiver’s receipt upon the final entry of any tract of land under 
the homestead * * * laws and when there shall be no pending 

contest or protest against the validity of such entry, the entryman 
shall be entitled to a patent conveying the land by him entered 
and the same shall be issued to him. 

The affidavit is therefore rejected subject to the right of appeal. 
So note on vour records, advise the parties in interest, and in due 
time report whether an appeal has been filed. 

Respectfullv. 

(Signed) ' BINGER HERMAN. 

Commissioner. 

20 Exhibit C. 

29-1161. Department of the Interior, 

Washington, September 12, 1902. 

Elijah Green 

v. 

Robert Cox. 

The Commissioner of the General Land Office. 

Sir: Elijah Green has appealed from your office decision of May 
26, 1902, rejecting his affidavit of contest against the cash entry 
made April 4, 1898, by Robert Cox for Lots 2,3, 6 and 7, Section 
12, township 10 S., R. 3 E., New Orleans, Louisiana, land district. 

It appears that on April 11, 1896, Cox made homestead entry 
No. 17,403 for the above described tract, and that on March 21, 
1898, he commuted said entry to cash entry No. 305, and that final 
certificate No. 305 issued thereon April 4, 1898. 

On April 9, 1902, Green filed with the local officers an affidavit 
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of contest against said cash entry, alleging that Cox entered into an 
agreement with one William H. Wright to convey to said Wright 
one half of the land after patent was issued. 

The local officers forwarded the said affidavit of contest to your 
office, and by decision of May 2d. 1002 appealed from, you 
21 rejected the same, as more than two years had elapsed since 
the issuance of the receiver*- receipt upon the final entry, 
said action Wing based upon the proviso to section 7, of the act 
of March 3. 1891 (20 Stat.. 1095), as follows: 

“That after the lapse of two years from the date of the issuance 
of the receiver's receipt, upon the final entry of any tract of land 
under the homestead, timber-culture, desert-land, or preemption 
laws, or under this act. and when there shall be no pending con¬ 
test or protest against the validity of such entry, the entryman 
shall he entitled to a patent conveying the land by him entered, and 
the same shall he issued to him." 

After a careful examination of the entire record of this case, as 
well as the briefs accompanying the appeal the department is satis¬ 
fied that your judgment should ho affirmed, and it is accordingly 
so directed. 

The papers are herewith returned. 

Yerv respectfnilv. 

(Signed) THOMAS RYAN. 

Acting Secretary. 


22 Exhibit P. 

Elijah Green 
vs. 

Robt. H. Cox. 

Application to Contest. 

Appeal to the Honorable Secretary of the Interior. 

On April 9th, 1002. Elijah Green filed, in the Local Land Office, 
contest affidavit against Home entrv No. 17,403, April 11th, 1898, 
W./2 of N.E./4 and E./2 of N.W./4, Lots 2, 3, 6, and 7, Sec. 12, 
Tp. 10, S., R. 3 E., S. E. Oist., E. of River, commuted to cash 
April 4th. 1808, with Certificate of Location No. 700 “A,” Certifi¬ 
cate of Entry No. 305, alleging that the said Robert H. Cox entered 
into an agreement with William H. Wright, at the inception of the 
Entry, to deed over and transfer to the said William H. Wright 
one-half of the land embraced in his Entry, after receiving Patent 
therefor, said William H. Wright agreeing to furnish the money 
necessary for making the Entry and to furnish the money to pay 
for the land embraced in Robert II. Cox’s entry under commuta¬ 
tion proof—the said agreement made at the inception of the Entry 
has Wen carried out bv the parties to the agreement contrary to 
Section 2290 Revised Statutes. 

Contest Affidavit was transmitted to the General Land Office on 
April 11 th, 1902, by the local officers. 
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May 26th, 1902, the Honorable Commissioner’s Office denied 
date of the issuance of the Receiver’s Receipt upon the final entry 
of any tract of land under the Homestead Laws and when there 
shall he no pending contest or protest against the validity of 
23 such entry, the entryman shall l>e entitled to a patent con¬ 
veying the land by him entered and the same shall he issued 
to him.” (Sec. 7. Act March 3rd, 1891, 26 Stat. 1095.) 

From this ruling, Contestant, through Counsel, appeals and as¬ 
signs the following error: 

It was error to hold that no protest had been filed against Home 
Entry No. 17,403, within two years after the issuance of the Re¬ 
ceiver's Receipt upon the final entry. 

Ry (i. L. O. Letter “P” 1899, 94,468, 1900, 13.896 dated April 
6th, 1900, to the Register and Receiver at New Orleans, La., Home 
Entry No. 17.403. commuted to cash, Certificate No. 305, was sus¬ 
pended on Special Agent B. II. Peterson’s report and on the pro¬ 
test of ten citizens of Ascension Parish, La., which protest was filed 
in the Ceneral Land Office by Senator S. D. McEnery on January 
29th. 1900 , within two years after the issuance of Receiver’s final 
receipt dated April 4th. 1898, and final action on the entry was 
held in advance and based on the result of the suit pending in the 
United States Court in the case entitled The United States vs. Wm. 
If. Wright, Robert H. Cox, and A. Cornet indicted for making land 
entries in Ascension Parish. La., contrary to Sec. 2290 R. S. and 
convicted. 

Wherefore, said Elijah Green, through Counsel, prays that the 
Commissioner’s ruling be reversed and set aside and that a time 
and place he fixed for a hearing, when Elijah Green, by good and 
reliable testimony, will support the allegations charged in the con¬ 
test affidavit. 

Respectfully submitted, 

TTIOS. J. HICKMAN, 

GEORGE PI. TERRI BERRY, 

Att’ys for Appellant. 
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Exhibit 


“E.” 


Morris Building. 

New Orleans, La., August 7, 
Before the lion. Secretary of the Interior. 

Elijah Green, Appellant, 

vs. 




1902. 


Robert II. Cox, Appellee; J. L. Bradford, Transferee. 
Argument of J. L. Bradford , Transferee. 
Statement of Facts. 


Robert II. Cox made Homestead Entry No. 1743, New Orleans 
District, Louisiana, April 11, 1896, for W./2 of N. E./4 & E./2 of 
N. W./4, or lots 2, 3, 6 & 7 of frae. sec. 12 T. 10 S. R. 3 E., S. E. 
Dist., E. of River, La. 
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April 1, ISOS, Final Cert. 305. issued to him on commutation 
proof under sec. 2301 R S. 

Fehy 2. 1899. the ( Mmmi.-sioner of the General Land Office tele¬ 
graphed the R. A 1L. at New Orleans, saying 'Suspend action on final 
proof- from Ascension parish until further orders.” 

Feh y 2. 1809. the R. A: R., replied saying; ‘’your telegram of this 
date directing this office to suspend action on final proofs in Ascen¬ 
sion parish until further orders duly received A will be obeyed.” 

On or about January 29, 1900 ? there was filed in the General 
Land Office, at least so it is alleged in the appeal, a protest of 10 
citizens of Ascension Parish, against a numlier of homestead entries 
in said parish, among which tlie entry of R. II. Cox may have been 
included. 

2'> Jan y 2, 1800. R. II. Cox conveyed to Leon & Julius Weill, 

56 acres of his land. 

Feb’y 12. I960 L. A. J. Weill, conveyed the same land to J. L. 
Bradford, which sale was ratified bv the Weill Brothers Feb’v 13, 
1000. 


April 0. 1000. the Commissioner of the General Land Office, Piv. 


P. wrote the R. A R., at New Orleans, saving 
attion until tiial of Cox. Cornet A Wright, in 


“hold in suspense all 
cases of Tullier, Tan- 


T. R. A R. II. Cox.” 


On 1 !th Sept. 1001, R. II Cox. conveyed to J. L. Bradford, the 
56.49 acre- referred to in the preceding deeds. 

On June 20, 1001. he conveyed to j. L. Bradford, for $1,745.00, 
all the residue of hi- land A surrendered the equity of redemption 
to the same. 


April 0. 1002. 
entry of Robert 


Elijah Green tiled affidavit of contest against the 
II. Cox. alleging that at the inception of it. the 


entryman had entered into an agreement with one Wright, to convey 
to him Vg the land after patent had issued. 


April 11. 1002, the R. A IL, referred the matter to the Commis¬ 
sioner for instructions. 


May 26, 1002. the Commissioner wrote the IL A R., rejecting the 
application to contest, on the ground that the final entry under the 
final certificate had been confirmed under sec. 7, of the act of March 


3, 1891. A was therefore not subject to contest. 

August 7, 1002. appeal in this case was served personally on J. L. 
Bradford, as a transferee of the entryman. 

The transferee deems it only necessary in order to support his 
right to maintain the entry in this case, to file, as he now does, 
26 a certified copy of the last act of sale from the entryman to 
himself, of June 20. 1001. The other deeds are not involved. 


In view of the issue of final certificate in this case on April 4, 
1898, A the language of sec. 7, of the act of March 3, 1891, the only 
question to l>e considered in this appeal would seem to be,—Was 
there, on April 4, 1900 a pending contest or protest against the va¬ 
lidity of the Home entry of R. II Cox. The appeal alleges that there 
was a “contest” A a “protest” then “pending” A in support of his 
allegation, directs attention to two things, as involving the one or the 
other, or both, the contest A protest, in question. 
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“1. lie alleges that by letter P. of the Commissioner to the R. & 
R., at New Orleans, dated April G, 1900, the entry was suspended on 
a special agent’s report. 

“2. That 10 citizens of Ascension Parish tiled a protest against the 
entry in the General Land Office on Jan’y *29, 1900. 

On these two commandments hang all the law and the prophets. 

With all due deference, we think it is clear, that neither, under 
the decisions, constituted such a “pending contest or protest’’, on the 
4th of April 1900, as took the entry out of the confirmation provided 
bv sec. 7, of the act of 1891. 

In the first case, if either proceeding amounted to a contest, it 
is not alleged, nor is such, the fact, that Mr. Cox was ever notified by 
notice of any kind, nor were any proceedings in the nature of con¬ 
test proceedings ever initiated or carried on. 

27 In the second case,—if either proceeding amounted to a 
protest, such protest was never notified to the entrvman, and 

was not made in any proceeding to which he was a party, nor have 
any proceedings ever been taken under such protest which, by the 
appeal it is said, was made & filed about two years & a half ago. 

Indeed, if counsel remembers aright, this protest of ten citizens 
of Ascension Parish, was nothing more nor less than a general ma¬ 
licious ill contrived slander by the said citizens against a number of 
their fellow citizens, who had incurred their displeasure by securing 
homestead entries on valuable lands a little sooner than the said ten 
citizens could do so. But even if this supposed contest or protest, 
bred by the Commissioner’s letter of April 6, 1900. amounted to 
such in law, still, it was not “pending” when the two years from the 
date of the final certificate expired. 

It is also worthy of remark, in view of the decision of the Depart¬ 
ment in 29 L. 1)., 540 & 541, that if either of these proceeding- 
amounted to the dignity of a contest or protest, the same most 
clearly was, not against the final certificate, final entry thereunder, 
of April 4, 189*S, but against the original entry, of April 11, 1890. 
In that decision, in re Azariah W. Colburn et al.; referring to the 
proviso in sec. 7, of the act of 1891, it is said:—“The proviso lias 
reference solely to entries upon which final certificate has issued. 
Hence, any action that was taken with reference to this entry prior 
to the issuance of the final certificate cannot be considered as affect¬ 
ing the question W hether the entry was or was not confirmed, as 
the action contemplated by the statute must be taken with 

28 reference to the final entry. No case is brought within the 
terms of the act until after the final certificate has issued. 

That fixes the period within which action must be taken to defeat 
confirmation under the proviso. Ira M. Bond (15 L. D. 228).” 

“The language of the statute is, “after the lapse of two years from 
the date of the issuance of the receiver’s receipt upon the final entry” 
and when there shall be no pending contest or protest against the 
validity of “such entry” the entryman shall be entitled to a patent. 
This case was not brought within the terms of the act until the is¬ 
suance of the final certificate March 6, 1893. To defeat the con- 
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Urination it was necessarv that some action should have been taken 

& 

against that entrv. within two veais from that date.'' 

“It will he observed that the law is very specific in fixing the date 
of the receipt lis the time when the period of two years commence- 5 
to run and that no contest, protest, or inquiries into the legalities or 
merits of a case is provided for or permitted after a final receipt has 
been issued two years. Furthermore, there is no authority in said 
act or in any other statute, that authorizes or allows the changing or 
alteiing of the date in a final receipt for the purpose of bringing 
an entry under the proviso aforesaid, nor can this department in the 
exercise of its supervisory powers enter into the merits of the case 
and permit such a proceeding (Ira M. Bond, 15 L. I)., 228),*' 

“Notwithstanding the irregularity or invalidity of this entry, the 
failure to take action upon the final entry within two years after the 
issuance of the final receipt, brought it within the proviso to 

29 said act. dames (1. Harris et al. (28 h. IX, 90). 

The decision of vour office is reversed." 

a. 

This decision seems to be conclusive of the case at bar. Another 
reflection seems to dispose of the contention of the appellant; he does 
not allege nor is such the fact, that any content notice or rule to show 
cause, or any other species of process whatever, issued against Cox, 
putting him upon the defense quoad either his original entry or 
his final entry. The question then arises, how could there be. in 
the language of the statute, “a contest, or protest" against the 
validity of either entry, on April 4. 1900, when neither had been 
brought to the attention of the entryman, or as to which he had had 
A: has since had. any opportunity to protest himself A present his 
defense? From what great writer on federal land law does the appel¬ 
lant get the doctrine that there can be a “pending contest or protest" 
against a homestead entry without notice, actual or constructive, to 
the entryman? If there is such a writer, we must for want of a 
better name, dub him “necessitas" for “necessitas non habet legem." 

There is no question that Cox complied, in the amplest degree, 
with the requirements of the Homestead law, by building, clearing, 
ditching & fencing the land; that he sold it in entire good*faith to 
this transferee, for about seventeen hundred dollars, which has been 
fully paid. lie still resides upon A’ cultivates the land as a tenant of 
the transferee, at least for this year, 1902. After he could obtain no 
more money, in any way, from the transferee, he sought to get a 
neighbor of his, Sam Burnett, to contest the entry, promising 

30 to aid him by swearing to the facts alleged by appellant in 
his contest: And seeking to exact from Burnett, a promise 

that if he was successful, he would give back to Cox. his home & 
part the land. This offer being spurned by Burnett, it is shrewdly 
suspected that Mr. Cox had better success with Elijah Green, an 
ignorant, penniless negro, brought from a distance to do the dirty 
work. Proof of these facts was made lately before the R. & R. here 
in a similar contest the Coxes persuaded Lester E. Wright to bring 
against the adjoining homestead entry of T. R. Cox, the father of 
the virtuous Robert. That record will soon be before the Com- 
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missioner, doubtless, & to it we invite attention, to explain the “true 
inwardness” of this desperate attack on the other entry. 

In conclusion, the transferee asks that the decision of the Com¬ 
missioner. refusing to sanction this contest, he sustained. 

1 have the honor to he, 

Very respectfullv, 

(Signed) ‘ J. L. BRADFORD, 

T ransferee. 

31 Exhibit “F.” 


“II.” 

J. L. M. 

190*2-01 hi 0. 


(Copy.) 

Department of the Interior. 

General Land Office, 
Washington, D. C., November 25, 1902. 


Elijah Green 
vs. 

Robert Cox. 


Involving: C. E. No. 305 for 


Lots 2. 3. 
R. 3 E. 


0 and 7. Sec. 12, T. 10 S.. 


Register & Receiver, New Orleans, La. 

Gentlemen: In reference to the above entitled case, you are ad¬ 
vised that 1 am in receipt of your letter of Nov. 1<S, 1902, reporting 
that no motion for review of departmental decision dated September 
12, 1902, has been filed after due service of notice, evidence of which 
is furnished. 

Said decision allirming the decision of this oHice of May 20, 1902, 
dismissing the contest, has, therefore, become final and the above i< 
closed. The entrv remains intact. 

Respectfully, W. A. RICHARDS, 

Acting Comm issi oner. 
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Exhibit “G.” 

25th M’ch, 1898. 

Sale of Pro pert n bg R. II. Cox to T. G. Uhl horn. 


United States of America, 

State of Louisiana, Parish of Orleans, 

Citg of New Orleans: 

Be it known, That on this twenty fifth day of the Month of March 
in the year of our Lord one thousand eight hundred and ninety 
eight and of the Independence of the United States of America, the 
one hundred and twenty second. 

Before me William H. Wright, a Notary Public, duly comniis- 

3—2436a 
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sioned and qualified in and for this City and the Parish of Orleans, 
therein residing, and in the presence of the witnesses hereinafter 
named and undersigned. 

Personally came and appeared Robert II. Cox, married residing 
in Ascension Parish, this State, who declared, that he does by these 
presents grant, bargain, sell, convey, transfer, assign, set over, aban¬ 
don and deliver, with all legal warranties and with full substitution 


and subrogation in and to all the rights and actions of warranty 
which he lias or may have against all preceding owners and vendors 
unto Theodore G. I’hlhorn, residing in this city, here present, ac¬ 
cepting and purchasing for himself, heirs and assigns, and acknowl¬ 
edging due delivery and possession thereof, all and singular the fol¬ 
lowing described property, to-wit: 

The West half of the North East quarter of lots 2 & 7, and the 
E. l /2 of the N. E. *4 of N. W. 14, or E. V*> of lot three (3) 
33 of Section twelve (12), in Township Ten (10) South of 
Range Three (3) East, in Ascension Parish, La. in all con¬ 
taining One hundred acres & forty-five hundredths of an acre 


(100.45 acres). 

To have and to hold the above described property unto the said 
purchaser, his heirs and assigns forever. 

This sale is made and accepted for and in consideration of the 
price and sum of ($3.00) Three dollars per acre, or Three hundred 
ifc one A 35 100 dollars ($301.35) cash, which the said purchaser 
has well and truly paid, in ready and current money, to the said 
Robert II. Cox, who hereby acknowledges the receipt thereof and 
grants full acquittance and discharge therefor. 

It does not appear that said property has l>een heretofore alienated 
by the vendor here, or that it is subject to any encumbrance what¬ 
ever. as vendor declared on oath and the usual Conveyance & mort¬ 
gage certificates are waived by the parties, who exonerate me, Notary, 
from all liability for non-production of same. No taxes due. Not 
vet assessed. 

Thus done and passed in my office at the City of New Orleans, 
on the day month and year herein first above written, in the pres¬ 
ence of Messieurs. Thomas E. Evershed and Theodore O. Stark, 
competent witnesses, who hereunto sign their names with the said 
appearers and me, Notary, after reading of the whole. 

(Original signed.) 


ROBERT H. COX. 


WM. H. WRIGHT, 

Notary Public. 

THOS. E. EVERSHED. 

T. O. STARK. 

WM. H. WRIGHT, 

Notary Public. 


A true copy of the original. 


WM. H. WRIGHT, [seal.] 
Notary Public. 
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Received for record March 28th, 1898. J. fd. Fernandez, Dy. 
Clerk & Rec. Recorded in Book of Conveyances No. 39, fo. 452, 
J. fd. Fernandez, Dy. Clerk & Rec. (Seal.) 


34 Exhibit “H.” 

Copy. 

No. —. 

27 Dec’r, 1898. 

Sale of Property by T. G. Uhlhorn to J. L. Bradford. 

United States of America, 

State of Louisiana. Parish of Orleans , 

City of New Orleans: 

Be it known. That on tliis twenty seventh day of the Month of 
December in the year of our Lord one thousand eight hundred and 
ninety eight and of the Independence of the United States of 
America, the one hundred and twenty third. 

Before me William Henry Wright, a Notary Public, duly com¬ 
missioned and qualified in and for this city and the Parish of 
Orleans, therein residing, and in the presence of the witnesses here¬ 
inafter named and undersigned. 

Personally came and appeared Theodore G. Uhlhorn, married, 
and who declared on oath to me Notary undersigned that his wife is 
yet living with him in this City and that there has been no change 
in the community between himself k wife since thg acquisition bv 
him of the hereinafter described property who declares that he does 
by these presents, grant, bargain, sell convey, transfer, assign, set 
over, abandon and deliver, with all legal warranties and with full 
substitution and subrogation in and to all the rights and actions of 
warranty which he has or may have against all preceding owners 
and vendors unto James L. Bradford, also residing in this City, here 
present, accepting and purchasing for himself, heirs and assigns, 
and acknowledging due delivery and possession thereof, all and 
singular the following described property, to-wit: 

35 The W. of N. E. *4, or lots Two & Seven (2) & (7) 
and the E. V 2 of N. E. *4 of N. W. *4, or E. V 2 of lot three 

(3) of section Twelve (12) in Township Ten (10) South of Range 
Three (3) East in Ascension Parish, Louisiana, containing in all 
One hundred (45/100.45) acres. 

Being the same property which was acquired by me by purchase 
from Robert II. Cox, per act of sale passed March 25, 1898, before 
undersigned Notary and recorded in Ascension Parish in Book of 
Conveyances No. 39, p. 452. 

To have and to hold the above described property unto the said 
purchaser his heirs and assigns forever. 
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This sale is made and accepted for and in consideration of the 
price and sum of ($300.00) Three hundred dollars cash, which the 
said purchaser has well and truly paid, in ready and current money, 
to the said T. (1. Uhlhorn, who hereby acknowledges the receipt 
thereof and grants full acquittance and discharge therefor. 

All the usual certificates showing judgments, mortgages, taxes & 
other encumbrances are hereby specially waived & dispensed with 
by purchaser who exonerates the undersigned Notary from any & 
every responsibility A liability for the non production of the same. 

Thus <lone and passed in my office at the City of New Orleans, 
on the day, month and year herein first above written, in the pres¬ 
ence of Messieurs Philip B. Reames and F. Rivers Richardson, com¬ 
petent witnesses who hereunto sign their names with the said ap- 
pearer and me Notary, after reading of the whole. 

(Original signed.) 

J. L. BRADFORD. 

F. RIVERS RICHARDSON. 

THEO. G. UHLHORN. 

PHILIP B. REAMES. 
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WM. II. WRIGHT, [seal.] 

Notary Public. 


A true copy: 50 ets. lnt. Rev. Stamp on original. Recorded in 
Book of Conveyances No. -10 at p. 77, et seq. of the records of the 
Parish of Ascension this 29th day of December, 1898. Fred 
Landry. Clerk A Recorder, (seal). 
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James L. Bradford 
to 

Chas. McManus. 

State of Louisiana, 

Parish of Orleans, 

City of New Orleans: 

Be it known that on this fourth day of May nineteen hundred 
and four before me William Henry Wright a Notary Public duly 
commissioned and qualified in and for said city parish and state 
therein residing and in the presence of the witnesses hereinafter 
named and undersigned. This day personally came and appeared 
James L. Bradford married, his wife now residing with him and 
there being no change in the community of acquets and gains which 
exists between himself and wife under the law of this State and his 
acquirion of the hereinafter described property as he now declares 
on oath to undersigned Notary which said appearer declares that 
he does hereby grant bargain sell and deliver with all and full war- 
ant\ u 1 y ^ j ^1 full age residing in Ascension 

Parish this State and to his heirs and assigns forever all that certain 
parcel of land as well as the improvements thereon and all and every 
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right or claim of any nature soever thereunto belonging or apper¬ 
taining and which land is described as the South West quarter of 
the lot No. seven (7) in Section Twelve (12), in Township Ten (10) 
South of Range Three (3) East, containing Ten (10) acres more or 
less situated in Parish of Ascension this State. The price and 
consideration for which this sale is made is declared to be 

38 the sum of Forty (40) dollars tier acre or Four hundred dol¬ 
lars $400. for which sum purchaser now gives his promissory 

note dated this day and payable at one (1) year after date at the 
Canal Bank and Fort company in this city drawn to his own order 
and by him endowed and stipulating to bear interest at the rate 
of eight per cent arrears from date until paid and which said note 
after having been para’phed Ne Varietur by me Notary to be here¬ 
with identified, was delivered to render herein who hereby acknowl* 
edges the receipt thereof. The purchaser hereby binds himself to 
keep all the taxes paid and to keep the buildings constantly insured 
and in good repair. And in case it should become necessary to 
institute suit for the recovery of the amount of said note with in- 
terest <£ any necessary outlay for insurance taxes repairs &c. the 
said purchaser binds and obligates himself to pay the fees of the 
attorney who may be employed for that purpose which fees are 
hereby fixed at twenty per cent on the amount sued for, and now 
in order to secure the full and punctual payment of the said note at 
maturity together with all interest costs attorneys fees and insurance 
premiums taxes etc. A special mortgage and vendors’ lien and 
privilege are hereby retained and granted in favor of said vendor 
and any future holder of said note on the property here conveyed. 
And here the said purchaser declares that he does by these presents 
cowv’nt agree and stipulate that in the event of said promissory note 
not being punctually paid at maturity it shall be lawful for and he 
authorizes the holder of same to cause said property to be seized and 
sold without appraisement to the highest bidder for cash said 

39 purchaser hereby confessing judgment in favor of said vendor 
or any future holder of said note for the full amount of said 

note and interest taxes insurance attorneys fees costs and all other 
expenses all taxes up to and including 1903 have been paid, those 
for current year are assumed by purchaser. All the usual certificates 
conveyance mortgage &c., &c., are waived by purchaser and the 
undersigned notary is relieved from all responsibility, liability, or 
loss resulting from the non-production of same hereat. Thus done 
and passed at my office at time and place hereinabove first written 
in the presence of Frank L. Richardson and Rivers Richardson 
competent witnesses who sign hereunto together with me Notary 
after due reading of the whole. The words the South West quarter 
of “erased approved before signing. 

(Signed) J. L. BRADFORD. 

CIIAS. B. McMANUS. 

W ltn esses 

(Signed) F. L. RICHARDSON. 

R. RIVERS RICHARDSON. 

[l. s.] (Signed) WM. H. WRIGHT, 

Notary Public . • 
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Recorded from the original on file May 7th, 1904. 

JAMES S. BARMAN. 

Book of conveyances 45 folio 487. 


A true copy of the original on fde. 
[seal.] 


J. FA FERNANDEZ, 

Dp. Clk. Sc Rec. 


40 Exhibit “K.” 

Before the Honorable the Secretary of the Interior. 

In re Petition of Charles />. McManus for the Issue of Patent. 

To the Honorable the Secretary of the Interior: 

Your petitioner, Charles B. McManus, respectfully represents: 

I. That he is a citizen of the United States and a resident of the 
Parish of Ascension in the State of Louisiana, and was such citi¬ 
zen and resident when his rights hereinbelow referred to accrued. 

II. That on the 11th day of April, 1890, one Robert II. Cox, a 
citizen of the United States, qualified to make homestead entry of 
public lands of the United States, at the United States land oftice 
at New Orleans. Louisiana did, under the provisions of section 2289 
of the Revised Statutes of the United States, as amended by section 
five (5) of the Act of Congress approved March 3, 1891, (Chapter 
501, 20 statutes at large 1095), entitled “An Act to repeal the tim¬ 
ber culture laws, and for other purposes,” make his certain home¬ 
stead entry No. 17,403 of the west half of the northeast quarter 
and the east half of the northwest quarter, or lots two (2), three 
(3), six (0), and seven (7), of section twelve (12), township ten 
(10) south, range three (3) east, in Ascension Parish, New Orleans 
land district, in the State of Louisiana, containing one hundred and 

fifty-six and ninety-four hundredths (156.94) acres of public 

41 lands subject to homestead entry at that time, and place, and 
at the same time, as a pre-requisite to the making of said 

homestead entry, he executed and filed with the proper officer, the 
requisite homestead application and affidavit and paid to the re¬ 
ceiver of the local land office at New Orleans the legal fees for mak¬ 
ing the same. 

III. That thereafter, the said Robert II. Cox, on March 21, 1898, 
made his final commutation proof on said entry showing full and 
complete compliance with the homestead laws for a period exceed¬ 
ing fourteen months next preceding the date of making the same, 
as he was permitted to do by section 2301 of the Revised Statutes 
of the United States, as amended by section six (6) of said Act of 
March 3, 1891. and the same being satisfactory to the local land 
officers at New Orleans, was accepted and approved by them, and 
thereupon, on April 4, 1898, said Robert II. Cox paid to the re¬ 
ceiver of said local land office the minimum price of one dollar and 
twenty-five cents ($1.25) an acre for said lands, by delivering 
to said receiver certificate No. 790 A of Surveyor-General's scrip 
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issued under the Act of Congress approved June 2, 1858, (11 Stat¬ 
utes at Large, page 294), for 1(30 acres of public lands, such scrip 
being receivable in lieu of cash under the law and the regulations 
of the Interior Department, in payment of homestead entries com¬ 
muted under section 2301 of the Revised Statutes of the United 
States, as amended by said section six (6) of said act of March 3, 
1891, and said receiver thereupon on said April 4, 1898 issued to 
said Robert IT. Cox a final commutation receipt for such pay- 

42 ment for said lands, the same being numbered 305, a copy 
of which final receipt is hereto attached, marked Exhibit 

“A,” and made a part of this petition. 

IV. That bv section seven (7) of said Act of Congress approved 
M arch 3, 1891, it was provided, among other things, as follows: 

“That after the lapse of two years from the date of the issuance 
of the receiver’s receipt upon the final entry of any tract of land 
under the homestead, timber-culture, desert land, or pre-emption 
laws, or under this act, and when there shall be no pending con¬ 
test or protest against the validity of such entry, the entryman 
shall be entitled to a patent conveying the land by him entered, and 
the same shall l>e issued to him; and this proviso shall not be con¬ 
strued to require a delay of two years from the date of the entry 
before the issuing of a patent therefor.” 

V. That the two years mentioned in said section seven (7) of 
said Act of March 3, 1891, within which period a “pending con¬ 
test or protest against the validity of such entry” would defeat the 
confirmation of said entry of Robert II. Cox, expired on April 4, 
1900, and at that time there was no contest or protest pending 
against the validity of the same, within the meaning of said sec¬ 
tion seven (7) of said Act of March 3, 1891, nor had there been any 
such contest or protest pending against the validity of the same at 
any time within said period of two years; and therefore, under said 
provision of said section seven of said Act of March 3, 1891, said 
homestead entry of said Robert II. Cox was confirmed, and said 
Robert II. Cox once became “entitled to a patent conveying the land 
by him entered.” 

VI. That on or about the 9th day of April, 1902, one Elijah 
Green filed in the United States land office at New Orleans, Lou¬ 
isiana, his affidavit of contest against said homestead entry 

43 of said Robert II. Cox, which was referred to the Commis¬ 
sioner of the General Land Office for his action thereon, 

which official, by decision of May 26, 1902, refused to allow said 
contest, on the ground that said final entry of said Robert II. Cox 
was confirmed by said provision in said section seven (7) of said 
act of March 3, 1891, quoted in paragraph IV of this petition; and 
thereupon said Elijah Green appealed to the Secretary of the In¬ 
terior from said decision of the Commissioner of the General Land 
Office, and on September 12, 1902, the Secretary of the Interior . 
rendered a decision affirming in all things said decision of the Com¬ 
missioner of the General Land Office, and holding that said home¬ 
stead entry of said Robert II. Cox was confirmed by the provision 
of said section seven (7) of said Act of March 3, 1891, quoted in 
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paragraph I\ of this petition, in that there had not been pending 
any contest or protest against the validity of said entry within two 
years from (lie date of the issuance of the receiver's receipt upon 
said final entry of said Rol>ert II. Cox. A copy of each of said 
decisions is hereto attached, marked Exhibit- “B” and “C,” re¬ 
spectively. and # made a part of this petition. 

VII. That on November *20, 1902, the Commissioner of the Gen¬ 
eral Land Office wrote to the register and receiver of the local land 
office at New Orleans, Louisiana, stating that no motion for review 
of said decision of the Secretary of the Interior had been filed, and 
that the same had therefore become final, and the case was closed. 


A copy of said letter of the Commissioner of the General Land 
Office is hereto attached, marked Exhibit “D,” and made a part of 
this petition. 

VIII. That on March 25, 1898. after he had made his 


44 final proof on said entry as specified in paragraph III of this 
petition, said Holiert II. Cox, for a valuable consideration, 
sold and conveyed to one Theodore Uhlhorn, with other land, said 
lot number seven (7) of section twelve (12) in township ten (10) 
south, range three (3) east, containing forty and eighteen hun¬ 
dredths (40.18) acres, the same l>eing a part of the land embraced 
in said original and final entry of said Rol>ert II. Cox, and on De- 
ceml>er 27, 1898, long subsequent to the issue of said final receiver’s 
receipt to said Robert IT. Cox mentioned in paragraph III of this 
petition, said Theodore Uhlhorn, for a valuable consideration, sold 
and conveyed said lot seven (7) with other lands, to one James L. 
Bradford, and the said James L. Bradford, on May 4. 1904, for a 
valuable consideration, sold and conveyed to your petitioner part of 
said lot seven (7), the part thus conveyed lieing a square tract con¬ 
taining ten (10) acres bounded by lines drawn to the cardinal 
points, and situated on the public road, and in the extreme south¬ 
west corner of said lot seven (7), with all the buildings, fences 


and other improvements upon the same. A certified copy of each 
of said deeds of conveyance mentioned in this paragraph is hereto 


attached, marked Exhibit- “E.” “F,” and “G,” respectively, and 


made parts of this petition, from which it will appear that the orig¬ 
inal deeds were duly recorded in the proper Parish records, the one 


to petitioner having been so recorded on the 7th day of May, 1904, 
in Book of Convevances 45, Folio 487 of the Records of said Parish. 

IX. That your petitioner, immediately after his said purchase of 
said land, at once entered upon the possession of the same, 
45 and has lived upon the same, cultivating and improving it 
every year since, until the present year, paying the State 
and Parish and other taxes thereon as they fell due, and is still 


the owner of said land, in good faith and for full value. 

X. That your petitioner was encouraged to buy said land and to 
settle upon and improve the same and pay the taxes thereon as 
aforesaid, by the fact that final entry had been made and final re¬ 
ceiver’s receipt issued thereon more than three years prior to his 
said purchase thereof, and by reason of the further fact that nearly 
two years prior to his said purchase, the Commissioner of the Gen- 
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eral Land Office and Secretary of the Interior had decided, as stated 
in paragraph VI of this petition, that said entry of Robert H. Cox 
was confirmed by said section seven (7) of the said Act of March 3, 
1891, and that said Robert II. Cox was entitled to a patent for the 
land entered by him. 

XI. That the land aforesaid purchased by your petitioner, as 
stated in paragraph VIII of this petition, is valuable to him, and 
is worth to him at least the full sum of five hundred dollars 
($500.00) and is his only home; that he is a poor man with a 
large family to support, and is a farmer; and that the continual 
refusal and failure of the Commissioner of the General Land Office 
and the Secretary of the Interior to complete his title to said land 
so purchased by him by issuing patent to Robert II. Cox for the 
land embraced in the said final entry of said Robert H. Cox, in ac¬ 
cordance with the specific command imposed upon said officials by 
said section seven (7) of said Act of March 3, 1891, impairs the 
credit and standing of your petitioner, exposes him to slurs and in¬ 
sinuations of his neighbors, and lately has resulted in two 

48 trespassers taking violent possession of his house and home 
and his said lands and still retaining possession thereof and 
denying to your petitioner the right to the use and enjoyment of 
his said property. 

XII. That after the lapse of two years from the date of the issue 
of said receiver’s final receipt to said Robert IT. Cox, which two 
years expired on April 4. 1000. there being then no contest or protest 
pending against the validity of said entry, as decided by the Com¬ 
missioner of the General Land Office and by the Secretarv of the 
Interior, as stated in paragraph VI of this petition, it became the 
plain ministerial duty of the Commissioner of the General Land 
Office and the Secretary of the Interior, under the provisions of 
said section seven (7) of said Act of March 3, 1891, to cause to be 
issued to said Robert IT. Cox a patent for the land entered bv him 
as aforesaid, and said Secretary of the Interior and his subordinate 
officers, after said April 4, 1900, were without authority or juris¬ 
diction over said lands save and except to issue a patent therefor to 
said Robert IT. Cox. 

XITT. That notwithstanding said homestead entry of said Rob¬ 
ert II. Cox was confirmed by said section seven (7) of said Act of 
March 3, 1891, whereby he became “entitled to a patent conveying 
the land hv him entered,” and notwithstanding the said decisions 
of the Commissioner of the General Land Office and of the Secre¬ 
tary of the Interior holding that said entry had been confirmed by 
said section seven (7) of said Act of March 3, 1891, set out and 
referred to in paragraph VI of this petition, and notwithstanding 
the fact that said Rol)ert II. Cox by his sale of said lands to bona fide 
purchasers, as set forth in paragraph VIII of this petition, 
47 had parted with all right and title whatsoever that he had 
theretofore possessed to said lands, nevertheless said Robert 
H. Cox on or about the 18th day of February, 1903, in violation 
of the rights of lx>na fide transferees of said land, either mediately 
or immediately from him, and especially in violation of the rights 

4—2436a 
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of your petitioner as herein set forth, executed a pretended relin¬ 
quishment of the land embraced in his said entry to the United 
States, and subsequently, the Commissioner of the General Land 
Office, acting upon said pretended relinquishment of said Robert II. 
Cox and a certain relinquishment of said land by James L. Brad¬ 
ford. a transferee, and evidently in ignorance of the rights of your 
petitioner, on the 24th day of April, 1909, rendered a decision can¬ 
celing said original and final entries of said Robert II. Cox to said 
land, and has assumed and is still assuming to exercise jurisdiction 
over the lands embraced in said entry of Robert II. Cox and to 
allow other persons to make entries thereof, greatly to the damage 
and injury of your petitioner. 

XIY. That your petitioner having purchased said tract of ten 
(10) acres of the land embraced in said entry of Robert II. Cox, 
subsequently to the said decisions of the Commissioner of the Gen¬ 
eral Land Office and of the Secretary of the Interior, set out and 
referred to in paragraph Y1 of this petition, and having had his 
deed thereto recorded according to the laws of the State of Lou¬ 
isiana, as set forth in paragraph YIII of this petition, had the right 
to assume, and did assume, that a patent would issue on said entry 
in due course, and was not a party to the proceedings which 

48 resulted in said decision of the Commissioner of the General 
Land Office of April 24, 1909, referred to in paragraph 

XIII of this petition, canceling said homestead entry of said Robert 
II. Cox. and was never officiallv advised that said Robert II. Cox 
had executed and filed a relinquishment of his said entry, as set 
forth in paragraph X1TI of this petition; and petitioner’s said pur¬ 
chase of said land having been made long subsequently to the con¬ 
firmation of said entrv of said Robert II. Cox under and bv virtue 

«. t 

of said section seven (7) of said Act of March 8, 1891, as decided by 
the Commissioner of the General Land Office and by the Secretary of 
the Interior, as set forth in paragraph VI of this petition, was not 
required to notify the Land Department or any of the officials 
thereof of his said purchase of said land, supposing, as a matter of 
course, as he had the right to suppose, that a patent would issue to 
said Robert H. Cox, upon his said homestead entry, by reason of 
its having been confirmed under said section seven (7) of said Act 
of March 8, 1891, as aforesaid; and he did not know until long 
after said entry had l)een canceled by said decision of the Commis¬ 
sioner of the General Land Office of April 24, 1909, that any pro¬ 
ceedings were pending that would result in the cancellation of said 
entry. 

XY. That petitioner, being a bona fide purchaser, for value of a 
part of the laud embraced in said homestead entry of said Robert 
H. Cox, as stated in paragraph YI of this petition, long subsequent 
to the confirmation of said homestead entry, as set forth in para¬ 
graph VII of this petition, is now entitled to have said homestead 
entry patented under and by virtue of its having been con- 

49 firmed, as aforesaid. 

'Wherefore, the premises considered, petitioner prays the 
Honorable Secretary of the Interior to direct the Honorable Com- 
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missioner of the General Land Office to issue a patent to said Robert 
H. Cox for the land embraced in his said homestead entry in order 
that your petitioner's title to the land so purchased by him as afore¬ 
said may l>e a complete legal title, and he be protected in his rights 
as such purchaser, against the pretended claims of other persons to 
said land. 

Respect fu 11 v submitted, 

CHARLES B. McMANUS, 

Petitioner. 

State of Louisiana, 

Parish of Ascension, ss: 

Charles B. McManus, being first duly sworn, deposes and says that 
he is the petitioner in the foregoing petition. That he has read 
said petition, and the matters and facts therein stated are true. 

CHARLES B. McMANUS. 


Subscribed and sworn to before me this — day of 
1910. 


-, A. D. 


D-13576. 

Charles B. McManus. 


Exhibit “L.” 


Copy. 


Department of the Interior, 

Washington, Nov. 30, 1910. 


“P.” 


New Orleans, 02568, 02554, 02552. 

. “P” Files 15435. 

Petition for Reinstatement of 11. E. 


Petition Denied on Report from General Land Office. 

November 18, 1910, the Commissioner of the General Land Office 
made report to the Department concerning the application of Charles 
B. McManus for reinstatement of the homestead entry, made by 
Robert II. Cox April 11, 1896, at the New Orleans, Louisiana, land 
office for the W./2 N. E./4, E./2 N. W./4 or lots 2, 3, 6 and 7, Sec. 
12, T. 10 S., R. 3 E., containing 156.94 acres, upon which comm l- 
tation proof was made March 21, 1898. 

Adverse report on the entry was made July 27, 1899, and the 
same was finally canceled on relinquishment April 24, 1909. 

McManus bases his petition upon the alleged fact that he is a 
bona fide purchaser, for value, of the said land and that the said 
entrv was confirmed under the proviso to section 7 of the act of 
March 3, 1891. 
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It is clear that said entry was not confirmed for the reason that 
adverse report on the entry had been made by a special agent within 
the two year period after the issuance of cash certificates. The re¬ 
port shows that Charles B. McManus, the petitioner, is i 
51 nephew of J. L. Bradford in whose interest the entry was 
made bv Cox. and it is further shown that, on March 11. 
1910, a special agent reported that it was admitted in open court by 
.Tames L. Bradford, Charles B. McManus and John L. McManus that, 
by reason of relinquishment filed in the case, neither of them had 
any claim, right, title or interest to any portion of the land in said 
entry, either against the Government of the United States, Robert 
II. Cox, or anyone else. 

For the above reasons and others stated in the report the petition 
of McManus is hereby denied. The papers are transmitted to the 
General Land Office. 

(Signed) FRANK PIERCE. 

First Assistant iSeeretary. 


52 Order Substitutiny Respondent. 

Filed March 27. 1911. 

******* 

On motion of counsel for petitioner, it is by the court this 27th 
day of March. 1911. ordered that Walter L. Fisher, the present 
Secretary of the Interior, be substituted as respondent to the above- 
entitled cause of action in place and stead of Richard A. Ballinger, 
who has resigned from said office since the filing of the petition in 
said cause and the service of the same upon him. 

JOB BARNARD, Justice. 
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Stipulation to Amend Answer. 


Filed April 23, 1912. 

******* 


It is hereby stipulated and agreed between counsel in the above- 
entitled cause that respondent's answer to the relator’s petition may 
be, and the same is hereby, amended, leave of court having beeu 
first obtained, by striking out all of the second paragraph on page 
two of said answer, beginning with the words “Further answering,” 
and concluding with the words “land embraced in the said Cox 
entry”, without prejudice, however, to the right of respondent, in 
the event of the court, or the Court of Appeals on appeal, adjudging, 
on demurrer, the answer as thus amended to be insufficient, to amend 
the thus amended answer by the re-inclusion of the matters averred 
in said second paragraph or by the averment of any other matters 
material to a defense of the cause of action. 


CHARLES W. COBB, 

Assistant Attorney General. 

C. EDW. WRIGIIT, ’ 

Assistant Attorney for Respondent. 

HARVEY M. FRIEND, 

Attorney for Relator. 
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And so ordered, this *23rd day of April, 1912. 

By the Court : 

WENDELL P. STAFFORD, Justice. 


54 Respondent's Answer. 

• .* S 

Filed April 13, 1911. 

******* 

Comes now (lie above-named Walter L. Fisher, Secretary of the 
Interior, and in answer to the rule to show cause in the above en¬ 
titled action, says: 

By sections 441 and 453 of (he Revised Statutes, this respondent 
and his predecessors in office, as Secretary of the Interior, have at all 
times since (he making of the entry here in question been charged 
with the execution of all duties appertaining to the sale and dis¬ 
posal of (he public lands of the United States; that on April 11, 
1893, one Robert IT. Cox made homestead entry for (he land de¬ 
scribed in relator’s petition and thereafter submitted commutation 
proof thereon, upon which receiver’s receipt issued to him; (hat 
thereafter (he said Cox confessed that his said entry was fraudulent, 
in that it was made in the interest and for the benefit of one James 
L. Bradford, in derogation and contravention of (he homestead laws 
and in fraud of the United States, and he thereupon filed his re¬ 
linquishment of his said homestead entry, and thereafter the said 
homestead entry was canceled upon (he public land records; that 
thereafter (he relator filed with the land department a petition, 
praying reinstatement and patenting of the Cox entry, whereupon 
the matter was brought before the predecessor in office of this re¬ 
spondent for examination, consideration, approval, or disapproval in 
due and regular course of business, and after due hearing, exami¬ 
nation, and consideration the said petition of the relator was 

55 by his said predecessor in office denied; and in denying said 
petition it was found and held, by the Secretary of the In¬ 
terior, that a good and sufficient protest had been made and filed in 
the land department against said Cox’s entry within two years from 
the date of issuance of the receivers receipt upon said entry, and 
that said protest and proceeding thus initiated continued up to the 
time of the cancellation of the entry. 

Further answering, the respondent avers that subsequent to the 
time when the said Cox executed his relinquishment of the home¬ 
stead entry here in question, the said Bradford claiming an interest 
in the lands embraced in said entry through mesne conveyances 
from the said Cox, also filed a relinquishment of any right, title, 
interest, or claim therein. Respondent further avers that he lias no 
knowledge of relator’s alleged claim of title to the 10 acres described 
in paragraph 9 of said petition, other than as in said petition set 
forth, and if it be material, of said claim of title he demands strict 
proof; but, in this connection, he avers that the said relator is a 
nephew of the said J. L. Bradford, in whose interest the entry by 
Cox was made, and that any occupation or possession of any part of 
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the land covered l>v said Cox’s entry by said relator was, as relator 
lias publicly stated and averred, as agent for said Bradford; that said 
occupation or possession was in the interest and for the benefit of 
said Bradford; and that tlije said relator has admitted in open court 
that he claimed no right, title, or interest in and to any portion of 
the land embraced in the said Cox entry. 

Having fully answered the petition of the relator filed 
56 herein, this respondent prays that the rule to show cause 
heretofore issued in this case be discharged, and the petition 
aforesaid be dismissed, with costs to the respondent. 


WALTER L. FISHER, 

Sec re tan/ of the Interior. 

OSCAR LAWLER, 

. 1 ssisfa nt A ftorney-Gcneral. 

F. W. CLEMENTS. 

pir*t . ! ssista nt A ttorney. 

C EDWARD WRIGHT, 

. 1 sxiston t A ttorney. 


Service acknowledged this 13th dav of April, 1911. 

HARVEY M. FRIEND. 

Attorney for Relator. 

District of Columbia, s*: 

Walter L. Fisher, being first duly sworn, savs that he has read 
over the foregoing answer by him subscrilied, and knows the con¬ 
tents thereof; that the matters and things therein set forth on his 
personal knowledge he knows to be true, and those set forth on in¬ 
formation and belief he believes to be true. 

WALTER L. FISHER, 
Secretary of the Interior. 

Subscribed and sworn to this 13th day of April, 1911. 

Before me 

[seal.] EDWARD B. FOX, 

Notary Public for the District of Columbia. 


57 Demurrer to Respondent's Amended Answer. 

Filed April 23, 1912. 

Conies now the relator, and says that the amended answer of the 
respondent to the petition in the above entitled case is bad in sub- 

*111 CP 

HARVEY M. FRIEND, 

Attorney for Petitioner. 

Note.— Among the points of law to be argued are— 

1. That the homestead entry of Robert II. Cox, under which re¬ 
lator claims title, was confirmed by the proviso to section 7 of the 
Act of Congress approved March 3, 1891, prior to relator’s purchase 
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of the tract claimed by him and is now, in so far as relator is con- 
cerned, not subject to review or investigation by the Land Depart¬ 
ment of the United States.; and 

2. That the Amended answer sets forth no good and sufficient 
reason in law why patent should not issue on said entry, at least 
for the tract claimed by relator, and why a peremptory writ of 
mandamus should not issue to compel the issue and delivery of such 
patent. 


To Charles W. Cobb and C. Edward Wright, Attorneys for Walter 
L. Fisher, respondent: 

Take notice that the aforegoing will be for hearing on the 2dih 
day of April, 1912. 

HARVEY M. FRIEND, 

Attorney for Relator. 


5<S Supreme Court of the District of Columbia. 

Friday, April 26, 1912. 

Session resumed pursuant to adjournment. Mr. Justice Stafford 
presiding. 

* * * * * * * 

Upon consideration of the relator’s demurrer to the respondent's 
amended answer to the rule to show cause herein it is ordered that 
said demurrer be. and it is hereby overruled; whereupon, the 
relator by his attorney now in open Court says that he will stand 
upon his demurrer. 

Therefore, it is considered that the rule to show cause herein, be, 
and the same is hereby discharged, the petition dismissed and that 
the respondent recover against the relator, the costs of his defense 
to be taxed by the Clerk, and have Execution thereof. 

From the foregoing the relator by his Attorney in open Court, 
notes an Appeal, to the Court of Appeals of the District of Columbia, 
and the penalty of the bond for costs on said appeal is hereby fixed 
in the sum of One hundred dollars ($100). 


Memorandum. 

May 14, 1912.—$100. deposited in lieu of appeal bond. 

59 Directions to Clerk for Preparation of Transcript of Record. 

Filed May 14th, 1912. 

******* 

The Clerk of said Court will include the following papers and pro¬ 
ceedings in the transcript of record on appeal: (1) Petition with its 
exhibits; (2) Order substituting respondent Walter L. Fisher; (3) 
Amended Answer; (4) Demurrer to amended answer. Judgment. 
Mem. of appeal bond. This designation. 

HARVEY M. FRIEND, 
Attorney for Relator C. B. McManus. 
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A&'iyitment of Errors. 

Filed Muv 27th, 1912. 

•< / 0 

* * * * * * * 

Come." now Charles 1>. McManus, by Haney M. Friend, his at- 
tornev, and respectfully alleges that in the judgment of the Honor¬ 
able Mr. Justice .Stafford, holding Circuit Court, No. 1^ of April 27, 
1912, overruling relator’s demurrer to respondent’s amended answer, 
there were inadvertent errors, to his prejudice, as follows: 

First. In holding, in effect, that said amended answer was a suf¬ 
ficient answer to relator’s petition, notwithstanding that it did not 
deny specifically or even generally the material averments of said 
petition, upon which the alternative writ of mandamus issued. 
GO Second. In not holding that said amended answer should 

have l>een stricken out, and in not striking out the same, on 
account of it.' being vague, indefinite, uncertain, argumentative, and 
not responsive to relator’s petition, in that it did not deny the ma¬ 
terial averments thereof, or any of them. 

Third. In holding, in effect, that the averments contained in para¬ 
graph V11 of relator’s petition, (which were not denied in said 
amended answer,) viz., that the Commissioner of the General Land 
Office, on May 2 >, 1902, and the Secretary of the Interior, on Sep¬ 
tember 12. 1902, in denying the application of one Elijah Green to 
contest the homestead entry of Robert II. Cox, under whom relator 
claims, held said entry to have been confirmed under the proviso 
to section 7 of the act of March 3, 1891, which judgments have never 
been set aside or vacated, were not sufficient to show that said Cox’s 
entrv was confirmed bv the proviso to section 7 of the act of March 
3, 1891. 

Fourth. In holding, in effect that said judgments of the Honor¬ 
able Commissioner of the General Land Office of May 26, 1902. 
and of the Honorable Secretary of the Interior of September 12, 
1902, were not judgments of confirmation of said Cox’s entry. 

Fifth. In holding, in effect, that the averment in said amended 
answer, towit, that respondent’s predecessor in office, in denying 
relator’s application for patent— 

“found and held * * * that a good and sufficient protest had 

been made and filed in the land department against said Cox’s entry 
within two years from the date of issuance of the receiver’s receipt 
upon said entry and said protest and proceeding continued up to the 
time of the cancellation of the entry.” 

was a good and sufficient answer to relator’s petition. 

61 Sixth. In not holding that said averment in said amended 

answer set forth in the next preceding specification of errors 
was not, and is not, what was “found and held” by respondent’s 
predecessor in office, in said decision relied upon by respondent, as 
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is shown by a copy of said decision annexed to relator’s petition 
Exhibit “1.” 

Seventh. In not holding that all that was “found and held” in 
said decision of respondent s predecessor in office, on this point, was, 
that an “adverse report on the entry was made July 27, 1899”, 
(which was within the two years immediately following the issuance 
of said final certificate,) and that “it is clear that said entry was not 
confirmed for the reason that adverse report on the entry had been 
made by a special agent within the two year period after the issuance 
of cash certificate;” which holding was not in fact or in law a hold¬ 
ing that there was a protest “pending” against said Cox’s entry at the 
expiration of said two year period. 

Eighth. In not holding that respondent’s predecessor in office, in 
his said decision, did not hold, either directly or by implication, 
that said adverse report was “pending” in the General Land Office 
at the expiration of the two year period after the issuance of cash 
certificate on said Cox’s entry. 

Ninth. In holding, in effect, that respondent’s predecessor in office, 
in his said decision, or at anv other time, ever “found and held” 
that any protest of any kind or character was “pending” against said 
Cox’s entry at the expiration of two years from the date of the is¬ 
suance of final certificate thereon. 

62 Tenth. In not holding that respondent’s predecessor in 

office did not have any jurisdiction to find and hold that a suf¬ 
ficient protest had been filed against said Cox’s entry within the two 
year period after the issuance of cash certificate, because the Honor¬ 
able Secretary of the Interior, on Septemlier 12, 1902, had passed 
on that question and had held, in effect, that said entry was then 
confirmed. 

Eleventh. In not holding that the averments contained in para¬ 
graph XYII1 of relator's petition, towit, that even if an adverse re¬ 
port of a special agent of the General Land Office had been filed 
against said Cox’s entry within two years from the date of the is¬ 
suance of final certificate thereon, nevertheless, subsequently thereto 
and within said two year period, another special agent had made and 
filed in the General Land Office a favorable report on said entry, the 
effect of which was to negative and hold for naught said former un¬ 
favorable report, under the practice then prevailing in the land de¬ 
partment, thus leaving said Cox’s entry with no protest whatever 
“pending” against it at the expiration of said two year period, were 
not denied by said amended answer, and must, therefore, l>e ac¬ 
cepted as a true statement of the facts in that regard, by reason of 
which said entry was confirmed under the proviso to section 7 of 
the act of March 3, 1891. 

Twelfth. In not holding, upon the pleadings, that there was no 
protest or contest “pending” against said Cox entry at the expira¬ 
tion of two years from the date of the issuance of final certificate 
thereon. 

Thirteenth. In not holding that said amended answer does not 
aver that there was a protest “pending” against said Cox entry at the 
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expiration of two years from the date of the issuance of final 
63 certificate thereon. 

Fourteenth. In overruling relator’s demurrer to said 
amended answer, and in not sustaining the same and dismissing 
said amended answer as insufficient. 

Fifteenth. In not awarding a peremptory writ of mandamus 
against the respondent commanding him to issue patent on said Cox 
entry, as prayed in relator’s petition. 

HARVEY M, FRIEND, 

Attorney for Clearies B. McManus , Relator & Appellant. 


64 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
63, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 53370 At Law, wherein The 
United States of America, ex relatione Charles B. McManus is Pe¬ 
titioner and Walter L. Fisher, Secretary of the Interior is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 21st day of June, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2436. The United States of America ex relatione Charles B. Mc¬ 
Manus. appellant, vs. Walter L. Fisher, Secretary of the Interior. 
Court of Appeals, District of Columbia. Filed Jun- 22, 1912. Henry 
W. Hodges, clerk. 
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Statement of Facts. 


This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, overruling a demurrer to the 
amended answer of the appellee in a mandamus proceeding, 
and refusing to issue a writ of mandamus commanding the 
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appellee, as Secretary of the Interior, to issue a patent for 
certain lands hereinafter particularly described. 

The lands in question were regularly entered under the 
homestead law by a qualified entryman, who made satisfac¬ 
tory final proof under the commutation clause of said law 
and paid for them. Final receiver’s receipt and final certifi¬ 
cate were duly issued. The entrvman, after making final 
proof, sold and conveyed the lands embraced in his entry, 
and eventually the appellant became a mesne purchaser, in 
good faith, and for a valuable consideration, of a ]>ortion of 
them. The Secretary of the Interior having refused to issue 
a patent for said lands, or for any part of them, the appellant 
brought the present action in mandamus to compel the issue 
of such patent, his claim being that there was no protest or 
contest pendnig against the validity of said entry at the 
expiration of the two-year period immediately following the 
issue of said final receipt and certificate, and that, therefore, 
said entry was confirmed, and that patent should issue 
thereon under the proviso to section 7 of the act of Congress 
approved March 3, 1891, 20 Stats., 1095, 1099, which reads 
as follows: 

“That after the lapse of two years from the date 
of the issuance of the receiver’s receipt upon a final 
entry of any tract of land imder the homestead, 
timber-culture, desert-land, or pre-emption laws, or 
under this act, and when there shall be no pending 
contest or protest against the validity of such entry, 
the entryman shall be entitled to a patent conveying 
the land by him entered, and the same shall be issued 
to him.” 


The Supreme Court of the District overruled a demurrer 
to the amended answer of the Secretary of the Interior and 
dismissed relator’s petition, and an appeal from that judg¬ 
ment brings the case here (Rec., 31). 

The material facts averred in the petition upon which ap¬ 
pellant bases his right to a writ of mandamus are sul>stanti- 
ally as follows: 
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On April 11, 1896, one Robert H. Cox, a qualified entry- 
man, made homestead entry No. 17403, at the New Orleans, 
Louisiana, land office, of lots 2, 3, 6, and 7, of section 12, 
township 10 south, range 3 east, in Ascension Parish, in that 
State, embracing 156.94 acres of land; and on March 21, 
1898, he made his final commutation proof thereon, show¬ 
ing full compliance with the homestead law in every re¬ 
spect. Said final proof was accepted by the local officers on 
April 4, 1898, at which time the entryman paid for the land 
by delivering to the receiver a certificate or surveyor-general’s 
scrip, issued under the act of Congress of June 2, 1858, 11 
Stats., 294, as he was authorized and permitted to do, and on 
that day final receiver’s receipt, and certificate No. 305, 
issued to him (Par. Ill, Rec., 2). After making final proof, 
to wit, on March 25, 1898, the entryman, for a valuable con¬ 
sideration, sold lot 7 of said entry, containing 40.18 acres, 
and other lands, to one Theodore Uhlhorn who, on Decem¬ 
ber 27, 1898, long subsequent to the issue of said final cer¬ 
tificate, for a valuable consideration, sold the same to one 
James L. Bradford, and the latter, on May 4, 1904, for a 
valuable consideration, sold and conveyed to appellant 10 
acres of said lot 7, the part thus conveyed to appellant— 

‘‘being a square tract containing ten acres, bounded 
by lines drawn to the cardinal points, and situated 
on the public road, and in the extreme southeast cor¬ 
ner of said lot 7, with all the buildings, fences, and 
other improvements upon the same” (Par. IX, Rec., 

4). 

It thus appears that there is no defect in appellant’s chain 
of title to the 10 acres of said entry which he purchased as 
aforesaid. The controversy herein hinges upon the ques¬ 
tion as to whether said entry was confirmed under the pro¬ 
viso to section 7 of the act of March 3, 1891, above quoted. 
That is, was there, on April 4, 1900, at the expiration of the 
two years immediately following the date of the issuance of 
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final certificate to Cox a “pending contest or protest against 
the validity” of his said entry? 

%> v 

To determine this question let the facts pleaded in the 
I>etition, and not denied in the amended answer, be carefully 
examined and considered. 

The petition avers that at said date there was no such 
pending contest or protest against the validity of the Cox 
entry, and the facts upon which said averment is based are 
as follows: 

On July 27, 1899, a special agent of the General Land 
Otlice made an adverse report on said Cox entry, but subse¬ 
quently to that date, and also within the two-gear period im¬ 
mediately succeeding the issue of final certificate thereon, 
another special agent of the General Land Office also in¬ 
vestigated said entry and made a favorable rei>ort thereon, 
the effect of which said last-mentioned special agent’s report, 
under the practice then prevailing, was to discontinue and 
set aside any and all contest or protest proceedings against 
said entry, and thus leave no contest or protest of any kind 
or character whatever pending against the entry at the ex¬ 
piration of two years from the date of the issuance of said 
final certificate (Par. XVIII, Rec., 7). 

In verification of the averments of the petition just re¬ 
ferred to, the petition further avers that on April 9, 1902, 
more than four years after the issue of said final certificate, 
one Elijah Green filed an application* to contest said entry, 
but his application was denied by the Commissioner of the 
General Land Office in a decision of May 20, 1902, which, 
on appeal by said Green, was affirmed by the Secretary of the 
Interior in a decision of September 12, 1902, both of said 
decisions holding that, under the proviso to said section 7 
of the act of March 3, 1891, said contest would not lie. 
because the application to contest was presented more than 
two years after the issue of said final certificate, and 
that the legal effect of said decisions of the Commissioner 
and the Secretary was to hold that said entry had been con¬ 
firmed under said proviso (Par. VII, Rec., 3). 



5 


% 

The petition further avers that on or about February 16, 
1903, long after the confirmation of said entry, and long 
after Cox had sold the land embraced therein, said Cox exe¬ 
cuted a pretended relinquishment to the United states of 
said entry, and, subsequently thereto, James L. Bradford, 
a transferee under Cox, from whom petitioner purchased the 
ten acres of said entry above described, also executed a pre¬ 
tended relinquishment of said land to the United States, and 
that thereupon the Commissioner of the General Land Office, 
acting upon said pretended relinquishments and in ignorance 
of the rights of petitioner (that official not knowing of peti¬ 
tioner’s said purchase of said ten acres of said entry), on 
April 24, 1909, canceled said original and final entries of 
Cox, and restored all the lands embraced therein to the pub¬ 
lic domain (Par. XIV, Rec., 5-6). 

The petition further avers that on October 22, 1910. 
through his attorneys in the city of Washington, the appel¬ 
lant filed his petition with the Secretary of the Interior, 
setting forth all the facts in connection with said entry and 
his purchase of said ten acres thereof, and demanded of the 
Secretary that he issue a patent upon said entry so as to 
preserve and conserve appellant’s rights therein under his 
said purchase of said ten acres thereof, but that his said 
petition for patent was denied by the Assistant Secretary of 
the Interior in a decision dated November 30. 1910 (Par. 
XVII, Rec., 6-7). 

Copies of all the deeds relied upon by petitioner, and 
copies of the decisions of the Commissioner of the General 
Land Office and of the Secretary of the Interior denying the 
application of said Elijah Green to contest said entrv, and 

t / 

copy of said decision of the Assistant Secretarv of the In- 
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terior of November 30, 1910, denying petitioner’s applica¬ 
tion for patent are set out as exhibits to the petition. 

The amended answer of the Secretary of the Interior 
herein does not deny, either expressly or by implication, any 
of the facts averred in the petition above set forth, but in 
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effect admits them to be as therein stated. The whole de¬ 
fence to this action is contained in the latter part of para¬ 
graph 1 of the amended answer, wherein, after reciting in a 
general way some of the facts averred in the ]>etition, with¬ 
out giving any dates, and reciting the filing of appellant's pe¬ 
tition for a patent with the Secretary of the Interior, and its 
denial by the Assistant Secretary, then goes on to say: 

“and in denying said petition it was found and held, 
bv the Secretary of the Interior, that a good and suffi¬ 
cient protect had l>een made and filed in the land de¬ 
partment against said Cox’s entry within two years 
from the date of issuance of the receiver’s receipt 
upon said entry, and that said protest and proceeding 
thus initiated continued up to the time of the cancel¬ 
lation of the entry” (Rec., 29). 

Assignments of Error. 

The assignments of error are found on pages 32 to 34, 
inclusive, of the record, and are as follows: 

“First. In holding, in effect, that said amended 
answer was a sutficient answer to relator’s petition, 
notwithstanding that it did not deny specifically or 
even generally the material averments of said j>eti- 
tion, upon which the alternative writ of mandamus 
issued. 

“Second. In not holding that said amended answer 
should have been stricken out. and in not striking out 
the same, on account of its being vague, indefinite, 
uncertain, argumentative, and not responsive to re¬ 
lator’s petition, in that it did not deny the material 
averments thereof, or any of them. 

“Third. In holding, in effect, that the averments 
contained in paragraph VII of relator’s petition, 
(which were not denied in said amended answer.) 
viz., that the Commissioner of the General Land 
Office, oil May 26, 1902, and the Secretary of the In¬ 
terior, on September 12, 1902, in denying the appli¬ 
cation of one Elijah Green to contest the homestead 
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entry of Robert H. Cox, under whom relator claims, 
held said entry to have been confirmed under the 
proviso to section 7 of the act of March 3, 1891, which 
judgments have never been set aside or vacated, were 
not sufficient to show that said Cox’s entry was con¬ 
firmed by the proviso to section 7 of the act of March 
3, 1891.' 

“Fourth. In holding, in effect, that said judgments 
of the Honorable Commissioner of the General Land 
Office of May 26, 1902, and of the Honorable Secre¬ 
tary of the Interior of September 12, 1902, were not 
judgments of confirmation of said Cox’s entry. 

“Fifth. In holding, in effect, that the averment in 
said amended answer, to wit, that respondent’s prede¬ 
cessor in office, in denying relator’s application for 
patent—‘found and held * * * that a«good and 

sufficient protest had been made and filed in the land 
department against said Cox’s entry within two years 
from the date of issuance of the receiver’s receipt 
upon said entry and said protest and proceeding con¬ 
tinued up to the time of the cancellation of the entry.’ 
was a good and sufficient answer to relator’s petition. 

“Sixth. In not holding that said averment in said 
amended answer set forth in the next preceding 
specification of errors was not, and is not, what was 
‘found and held’ bv respondent’s predecessor in office, 
in said decision relied upon by respondent, as is 
shown by a copy of said decision annexed to relator’s 
petition as Exhibit ‘L.’ 

“Seventh. In not holding that all that was ‘found 
and held’ in said decision of respondent’s predecessor 
in office, on this point, was, that an ‘adverse report on 
the entry was made July 27, 1899,’ (which was within 
the two years immediately following the issuance of 
said final certificate,) and that ‘it is clear that said 
entry was not confirmed for the reason that adverse 
report on the entry had l>een made by a special agent 
within the two-year period after the issuance of cash 
certificate;’ which holding was not in fact or in law 
a holding that there was a protest ‘pending’ against 
said Cox’s entry at the expiration of said two-year 
period. 

Eighth. In not holding that respondent’s prede- 
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cessor in office, in his said decision, did not hold, 
either directly or by implication, that said adverse 
rejK)rt was ‘pending’ in the General Land Office at 
the expiration of the two-year period after the issuance 
of cash certificate on said Cox’s entry. 

“Ninth. In holding, in effect, that respondent’s 
predecessor in office, in his said decision, or at any 
other time, ever ‘found and held’ that any protest of 
any kind or character was ‘pending’ against said 
Cox’s entry at the expiration of two years from the 
date of the issuance of final certificate thereon. 

“Tenth. In not holding that respondent’s prede¬ 
cessor in office did not have any jurisdiction to find 
and hold that a sufficient protest had been filed against 
said Cox’s entry within the two-year period after the 
issuance of cash certificate, because the Honorable 
Secretary of the Interior, on September 12, 1902, 
had passed on that question and had held, in effect, 
that said entrv was then confirmed. 

t/ 

“Eleventh. In not holding that the averments con¬ 
tained in paragraph XVIII of relator’s petition, to 
wit, that even if an adverse report of a special agent 
of the General Land Office had been filed against said 
Cox’s entry within two years from the date of the 
issuance of final certificate thereon, nevertheless, sub¬ 
sequently thereto and within said two-year period, 
another special agent had made and filed in the 
General Land Office a favorable report on said entry, 
the effect of which was to negative and hold for 
naught said former unfavorable report, under the 
practice then prevailing in the Land Department, 
thus leaving said Cox’s entry with no protest what¬ 
ever ‘pending’ against it at the expiration of said 
two-year period, were not denied by said amended 
answer, and must, therefore, be accepted as a true 
statement of the facts in that regard, by reason of 
which said entry was confirmed under the proviso to 
section 7 of the act of March 3, 1891. 

“Twelfth. In not holding, upon the pleadings, 
that there was no protest or contest ‘pending’ against 
said Cox entry at the expiration of two years from 
the date of the issuance of final certificate thereon. 

“Thirteenth. In not holding that said amended 


answer does not aver that there was a protest ‘pending* 
against said Cox entry at the expiration of two years 
from the date of the issuance of final certificate 
thereon. 

“Fourteenth. In overruling relator’s demurrer to 
said amended answer, and in not sustaining the same 
and dismissing said amended answer as insufficient. 

“Fifteenth. In not awarding a peremptory writ of 
mandamus against the respondent commanding him 
to issue patent on said Cox entry, as prayed in re¬ 
lator’s petition.” 


* ARGUMENT. 

As above stated, the claim of the appellant is that there 
was no contest or protest pending against the validity of the 
Cox entry at the expiration of the two-year period imme¬ 
diately following the issuance of the receiver’s final receipt 
and the register’s final certificate, and that, therefore, the 
entry was confirmed and patent should issue thereon under 
and by virtue of the proviso to section 7 of the act of March 
3, 1891; and that, inasmuch as the issuance of patent is 
purely a ministerial duty on the part of the officials of the 
Land Department, and as the Secretary of the Interior has 
refused to issue a patent upon the entry, therefore, under 
well-settled principles of law, that ministerial duty can be 
compelled by mandamus in the courts of the District of 
Columbia. 

If this claim of appellant be sound, as it is believed to be, 
then the case comes squarely within the priniciples of Bal¬ 
linger vs. Frost, 216 U. S., 240, 249-250, and the cases 
therein cited, where Mr. Justice Brewer, speaking for the 
court, said: 

“That the performance of a ministerial duty can 
be compelled by mandamus has been often adjudged. 
As said by Mr. Justice Peckfiam, in Roberts vs. 
United States, 176 U. S., 221, 229: 

2a 
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“ ‘The law relating to mandamus against a 
public officer is well settled in the abstract, the 
only doubt which arises being whether the 
facts regarding any particular case bring it 
within the law which permits the writ to issue 
where a mere ministerial duty is imposed 
upon an executive officer, which duty he is 
bound to perform without further question. 
If he refuse under such circumstances, man¬ 
damus will lie to compel him to perform his 
duty.’ 


“See also Xolde vs. Union Hirer Logging Co., 147 
U. S., 105, in which Mr. Justice Brown cites many 
cases and draws distinctions between them. 

“But the authorities come more closely to the facts 
in this case. In Barney vs. l)olph, 97 U. S., 652, 
656, Mr. Chief Justice Waite said: 

“ ‘The execution and delivery of the patent 
after the right to it is complete are the mere 
ministerial acts of the officer charged with 
that duty.’ 

“In Simmons vs. Wagner, 101 U. S., 260, 261, the 
same Chief Justice repeated the proposition in these 
words: 

“ ‘Where the right to a patent has once be¬ 
come vested in a purchaser of public lands, 
it is equivalent, so far as the Government is 
concerned, to a patent actually issued. The 
execution and delivery of the patent after the 
right to ^t has become complete are the mere 
ministerial acts of the officer charged with 
that duty. Barney vs. Dolph, 97 U. S., 652; 
Stark vs. Starrs, 6 Wall., 402.’ 

“In United States vs. Schurz, 102 U. S., 378, 403. 
Mr. Justice Miller, delivering the opinion of the court- 
said : 

“ ‘No further authority to consider the pat¬ 
entee’s case remains in the Land Office. No 
right to consider whether he ought in equity, 
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or on new information, to have the title or 
receive the patent. There remains the duty, 
simply ministerial, to deliver the patent to 
the owner, a duty which, within all the defi¬ 
nitions, can be enforced by the writ of man¬ 
damus.’ ” 

The amended answer undertakes, in a way, to controvert 
the’ appellant’s claim to the right to a patent, but, it is re¬ 
spectfully submitted, it fails to do so, as will be now demon¬ 
strated. 

The assignments of error numbered 1, 2, 5, 6, 7, 8, 9, 
12, and 13 relate to the sufiiciencv of the amended answer 
from the standpoint of pleading, and challenge its suffi¬ 
ciency by charging that nowhere therein is it averred that 
there was a contest or protest pending against the validity 
of said entry at the expiration of said two-year period; and 
hence, that there is no denial in said amended answer of 
the facts pleaded in the petition which, if true, as they must 
be taken to be unless denied, make out a clear and absolute 
case of confirmation of said entry under said proviso. 

The only portion of said amended answer relied upon as 
a defense to the petition is contained in the latter portion of 
the first paragraph thereof wherein it is alleged that in said 
departmental decision of November 30, 1910,— 

‘fit was found and held, by the Secretary of the In¬ 
terior, that a good and sufficient protest had been 
made and filed in the Land Department against said 
Cox’s entry within two years from the date of issu¬ 
ance of the receiver’s receipt upon said entry, and 
that said protest and proceeding thus initiated 
continued up to the time of the cancellation of the 
entry.” 


Based as this amended answer is upon said departmental 
decision, it becomes necessary, under the rules of pleading, 
to examine said decision and ascertain whether “it was 
found and held” therein as the amended answer avers. 
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Turning now to said decision (Rec., 27-28), it will be ob¬ 
served that therein no such holding was made at all, all that 
“was found and held” on that point being that— 

“Adverse rei>ort on the entry was made July 27, 
1899, and the same was finally canceled on relin¬ 
quishment April 24, 1909. 

“It is clear that said entry was not confirmed for 
the reason that adverse report on the entry had been 
made by a special agent within the two-year period 
after the issuance of cash certificate.” 

It is not stated either directly or bv implication in said 
departmental decision that said adverse report of July 27, 
1899, was pending in the General Land Office at the ex¬ 
piration of the two-year }>eriod immediately succeeding the 
issuance of final certificate, or that any other adverse report 
or any other “protest,” “proceeding,” or “contest” was 
pending at that time. For aught that appears in the state¬ 
ment of facts in said departmental decision, said adverse 
report may have been dismissed, or discontinued, or set 
aside prior to the expiration of said two-year i>eriod, in which 
event it would not have been pending when said two-year 
period expired; and if that were the fact, then it would not 
have been anv bar to the confirmation of the entry under the 
proviso to section 7 of said act of March 3, 1891. In fact, 
as will be more fully shown hereinafter, it is averred in para¬ 
graph XYIII of the petition (Rec., 7) that subsequently to 
the filing of said adverse report, and also within said two- 
year period after the issuance of final certificate, another 
special agent examined said Cox entry and made a favorable 
report thereon, the legal effect of said last-mentioned report 
l>eing, under the law and the practice then obtaining in the 
Land Department, to set aside and hold for naught said 
former adverse report against said entry, thus leaving the 
entry, at the expiration of said two-year period, clear and 
free of any “protest,” “contest,” or “proceeding” of any 
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kind or character whatsoever pending against its validity, 
and thus confirming the entry. 

See United States vs. Child, 13 L. D., 553; Montana 
Implement Co., 35 L. 1)., 576. 


The natural and logical import of the language of the 
amended answer above quoted is as just contended for, to 
wit, that what is meant by said language is that it “was 
found and held” in said departmental decision that “a good 
and sufficient protest had been made and filed in the Land 
Department against said Cox’s entry” within said two-year 
period, and “that said protest and proceeding continued up 
to the time of the cancellation of the entry,” and, as has 
l>een shown, such was not the finding and holding in said 
decision. 


But if there be any doubt of the correctness of the con- 
struction of said language here contended for, such doubt 
must be resolved against the appellee; for it is an elementary 
rule in pleading that all pleadings are construed most 


strongly against the pleader. 


As is said in Am. & Eng. 


Ency. Law (1st Ed.), vol. 18, p. 574, title “Pleading:” 


“When a pleading is susceptible of two meanings, 
the courts will adopt that which is the more unfavor¬ 
able to the party pleading;” citing many authorities. 

See also Murphy vs. Preston , 5 Mackey, 514. 

lienee, the amended answer is fatally defective in the 
regard mentioned, in that there is no sufficient averment 
therein that there was a “contest,” “protest,” or “proceeding" 
pending against the validity of the Cox entry at the expira¬ 
tion of the two-year period after the issue of final certificate, 
and the demurrer thereto should have been sustained, for 
the reason that if, at the expiration of said two-year period, 
no “protest/’ “contest,” or “proceeding” was pending against 
the validity of said entry, it was confirmed by the express 
language of the proviso to section 7 of the act of March 3, 




14 


1891, supra, no matter how many “contests,” “protests,” or 
“proceedings” may have been filed against its validity dar¬ 
ia y said two-year period. 

13ut it the court, notwithstanding what has just been said, 
should, nevertheless, be of opinion that what the amended 
answer intended in its last clause of the quotation above was 
to aver, as an independent fact f and not as what was “found 
and held in said departmental decision of November 90, 
1910, that— 


“said protest and proceeding thus initiated continued 
up to the cancellation of the entry,” 


then it is respectfully submitted said amended answer in 
that respect is not a specific denial of the averments of para¬ 
graph XYI1I (Rec., 7) of the petition, to wit, that said ad¬ 
verse report of July 27, 1899, had been negatived, set aside, 
and held for naught, by the subsequent favorable report of 
another special agent of the General Land (Mice which was 
also tiled in that Bureau within said two-year period; and 
hence, said averment is a non seqaitnr, and does not conform 
to the rule of pleading in a return or answer in a mandamus 
proceeding, in that it does not deny the specific fact alleged 
in the petition that the special agent's adverse report filed 
in the General Land (Mice, which is relied upon in the 
amended answer to defeat the issue of the writ of man¬ 
damus, was not pending at the expiration of said two-year 
period. At most, the averment in the amended answer just 
referred to is an averment of a conclusion of law. Whether 
said adverse report relied upon to defeat the confirmation 
of the entry was pending at the expiration of said two-year 
period, depends upon whether said favorable report sub¬ 
sequently tiled within said two-year period, in legal effect, 
operated to set aside and hold for naught said former adverse 
report. Now, at that date, the rule was settled in the Land 
Department that— 

“An order of the General Land Office directing a 
special agent to investigate an entry, and the favor- 
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able report of such agent thereon within two years 
from date of the final certificate is not such a proceed¬ 
ing as will defeat confirmation under the proviso to 
section 7, act of March 3, 1891.” 

United States vs. Child, 13 L. D., 553; Mon¬ 
tana Implement Co., 35 L. 1)., 576, 578. 

The reason for this ruling is obvious. A favorable report 
of a special agent on an entry must be necessarily to the ef¬ 
fect that the law has been complied with by the entryman 
and that no charge can be made against it which will war¬ 
rant its cancellation. A favorable report leaves the entrs 
absolutely clear of any attack or protest against it on the part 
of the Government. It means that there is no charge or pro¬ 
test of any kind by the Land Department against the validity 
of the entry. 

In William W. Waterhouse, 9 L. D., 131, 132, it was said: 

“Hearings ordered on the report of a special agent, 
being analogous in many respects to ordinary con¬ 
tests to secure the cancellation of entries, are required 
to be conducted in accordance with the rules of prac¬ 
tice prescribed for contests, so far as the same are ap¬ 
plicable; J. W. Hoffman, 5 L. D., 1; United States 
vs. Copeland, ib., 171.” 

IIow can there be a hearing ordered on an entry when 
there are no charges against its validity? By what system 
of logic can the Commissioner of the General Land Ottice 
order a hearing on an entry and direct the entryman to de¬ 
fend when no charges of invalidity against the entry are be¬ 
fore him? Whoever heard of a hearing being ordered by 
the Commissioner on a favorable report of a special agent of 
his office? 

Take the present case: The adverse report of the special 
agent of July 27, 1899, must have been insufficient to the 
mind of the Commissioner to warrant a hearing. That is to 
say, any charges which said special agent may have made ir 
said adverse report against the entry did not induce the 
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Commissioner to order a hearing thereon. He was not satis¬ 
fied from said adverse report that a hearing ought to he 
ordered. On the contrary, before ordering a hearing thereon, 
he directed another special agent of his office to examine 
the entry and report thereon. This was done, and said sec¬ 
ond agent's report was favorable to the entry. That put a 
quietus upon the report of the first special agent, for then 
there was nothing before the General Land Office upon 
which a hearing could be ordered, and none was ordered. 
All this occurred in 1899, prior to the expiration of the two- 
year period, and it is not averred in the amended answer 
that anv other attack was made on said entrv within said 
period. In fact, no other attack on the part of the Govern¬ 
ment ever was made against said entry, and it was not until 
long after the expiration of said two-year period, to wit, in 
1908, that the General Land Office had its attention again 
called to said entrv by the affidavit of Cox himself and his 
relinquishment thereof (Par. XIV, Rec., 5). Consequently, 
in the light of the foregoing, it is absolutely clear that at 
the expiration of stud two-year period there was no contest 
or protest , not even the adverse report of said first special 
agent, pending against the validity of said entry. Why, 
then, was it not confirmed under said proviso? 

To repeat, therefore, there is no denial in the amended 
answer of the facts pleaded in the petition above adverted to 
which make a confirmation of the entry under the proviso 
to section 7 of the act of March 3, 1891. 

It is an elementary rule of law, in mandamus proceed¬ 
ings, that an answer or return to a rule to show cause or to 
an alternative writ, must be certain and explicit and leave 
nothing to implication. The authorities in support of this 
rule are uniform, and the attention of the court is invited to 
some of them. 

In Encycl. of Pleading and Practice, vol. 13, title “Man¬ 
damus,^” it is said: 

“Certainty. The respondent in his return or an¬ 
swer must state the facts relied upon by him with cer- 


tainty. Nothing is to be left to inference” (p. 716). 

“Where tlie respondent seeks to avoid performance 
of the act sought to be compelled by the relator, by 
traversing facts relied upon by the relator to estab¬ 
lish his claim, the return must contain a distinct 
denial of those facts” (p. 717). 

“The return is required to be more certain than 
the writ, a plea in bar, or an answer in an ordinary 
case.” 

“At common law the highest possible degree of cer¬ 
tainty was required. This has been described as cer¬ 
tainty to a certain intent in every particular.” 

jfc j)t $ $ % $ afe 

“A return must be so certain that the court will (p. 
718) be advised as to all the facts of the case, and will 
l>e able to judge from the return whether the re¬ 
spondent is justified in refusing to perform. Denials 
which are open to a construction that would not 
show an excuse for nonperformance are insufficient. 
An answer denying the allegations of the petition in 
manner and form as alleged’ is insufficient, as is one 
which merely calls for proof” (p. 719). 

“Allegations are not sufficient if they are evasive. 
They must be positive. If an evasive return is filed, 
a peremptory writ may be issued at once, or the re¬ 
spondent may be fined.” 

“The return must be responsive to the allegations 
of the writ.” 

“A reply in mandamus proceedings must not be 
argumentative” (p. 720). 

“I'lie requirement of certainty in the return to a 
writ of mandamus applies to the pleading of those 
facts which constitute the test or condition of the re¬ 
spondent’s power and which show that it has been 
lawfully exercised, and especially to matters set up by 
way of traverse, or confession and avoidance, and to 
technical objections.” 

“The return or answer in mandamus proceedings 
must state facts, and not mere conclusions drawn from 
those facts. Returns violate this familiar (p. 721) 
rule of pleading when they merely allege unconstitu- 
tionalitv, that certain action was illegal, without 
showing why it was illegal; or that certain conduct 
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was not in accordance with law, without pointing out 
specifically wherein it was irregular* (p. 722). 

“Where the defendant seeks to avoid performance 
by denying the relator’s right he must deny all the 
facts necessary to show that the relator has such 
right.” 

******* 

“The respondent’s return or answer must set up 
facts sufficient to show a complete excuse for his dis¬ 
ol >edience of the alternative writ and for his failure 
to perform the act sought to be compiled. The re¬ 
spondent must show either that (p. 724), the re¬ 
lator’s right is imperfect, or that he has some right to 
refuse performance. A prima facie showing is not 
sufficient. A right to refuse, notwithstanding the al¬ 
legations of the writ, must be shown.” 

* * * * * * . * 

“When the respondent sets up facts in confession 
and avoidance, those facts must be stated with pre¬ 
cision and certainty, according to the rules of plead¬ 
ing required in the answer” (p. 726). 

In Tapping on Mandamus, 351-352, it is said: 

“As before stated, when the defendant seeks either 
to excuse or justify the non-execution of the writ, lie 
must, by his return, in direct terms, state the grounds 
of his excuse or justification. * * * 

“In framing the return, it is incumbent on the de¬ 
fendant to set out the whole legal facts of his case in 
extenso in order not only that the court, whose dutv 
it is to declare the law arising upon the facts, may 
have the means both of judging of the legality of 
such excuse, etc., and also the means of ascertaining 
whether the commands of the writ have been com¬ 
plied with, but also to apprise the prosecutor of the 
grounds of the defendant’s defense, in order to afford 
him an opportunity of answering or traversing them 
by his plea; therefore the return will not be sufficient 
if made in general terms. * * * 

“The averments of the return must be certain. 
The certainty required by the common law is by 
some of the cases stated to have been certainty to 
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every intent, and therefore a greater certainty than 
is requisite to a plea. Other cases have decided that 
the certainty or strictness which prevailed at com¬ 
mon law was the same as that which governed es¬ 
toppels, indictments, or returns to writs of habeas 
corpus; and as to them it is laid down that nothing 
is to he taken or construed by intendment or infer¬ 
ence, so that all material facts should be positively 
and distinctly alleged. ** * * 

“Notwithstanding this rigor of the common law as 
to ‘certainty/ the consequent difficulty of framing 
returns, and the hardship upon defendants, yet as 
the passing of the Statute 9 Anne, c. 20, was in¬ 
tended for the benefit of persons suing out writs of 
mandamus, in certain cases the court soon and con¬ 
stantly decided that such statute did not take awav 
the strictness which the common law required as to 
returns, or, in other words, that the same strictness in 
returns was equally necessary after as before that 
statute. In process of time, however, the court of B. 
R., in their decisions, somewhat departed from the 
strictness of the common law, and by a current of au¬ 
thority gradually established the more liberal rule, 
viz., that the certainty necessary to a return is ‘ cer¬ 
tainty to a certain intent in general / which means 
that which upon a fair and reasonable construction 
may be called certain, without recurring to possible 
facts which do not appear’’ ( lb., 353-54). 

“As to the substance of a return by way of traverse, 
it is a rule that every distinct and material allega¬ 
tion contained in the writ must, if it be intended to 
contradict them, be traversed. 

“As such of the material suggestions and allega¬ 
tions of the writ, which are not denied or traversed 
by the return, are, in contemplation of law, admitted 
by the defendant to be true, so the return should be 
so framed that the defendant does not estop himseif 
from relying upon all the merits of his defense’’ 
{lb., 349). 

“The business of pleading being to set forth facts, 
and not to draw inferences of law, it follows that the 
facts, the subject matter of a return, must not be 
stated either inferentially or argumentatively, but 
with certainty and plainness. The defect of argu- 


mentativeness is held to he fatal to a return to a writ 
of mandamus, because, by its uncertainty, it bars the 
prosecution for a false return. * * * 

“If hv reason of the uncertainty of a return, the 
prosecutor cannot plead to it, the court will, either on 
motion or demurrer, quash it for such defect, and 
award a peremptory writ of mandamus” (//>., 357). 

High on Extraordinary Remedies it is said: 

“Sec. 460. The proper function of the return is to 
show, not merely what would he a prima facie right 
in the respondent, in the absence of any allegation 
to the contrary, hut to show a right to refuse obedi¬ 
ence to the writ in view of the allegations which it 
contains, and if it fails to do this it is demurrable. 
Unless, therefore, the alternative writ is quashed, the 
respondent is bound to make return, and to set forth 
either a positive denial of the truth of the allegations 
contained in the writ, upon which the relator founds 
his claim for relief, or to state other facts sufficient in 
law* to defeat relators right. * * * In general, 

the return should contain positive allegations of facts, 
and not mere inferences from facts. 

“Sec. 461. If, however, the return fails to answer 
the important facts alleged in the petition, every in¬ 
tendment and presumption will he made against it. 
* * * 

“Sec. 470. It has been laid down as a test, in con¬ 
sidering the sufficiency of a return by way of tra¬ 
verse, to determine whether, if the supposal of the 
writ l>e true, and if it be sufficiently averred, an ac¬ 
tion for a false return could be maintained against 
the respondent. Or, in other words, if the facts 
averred in the return may, upon a strict construc¬ 
tion, he true, consistently with the truth of the facts 
alleged in the writ, the return will he held insuffi¬ 
cient. 

“Sec. 472. No principle of the law of mandamus 
is better established than that an argumentative re¬ 
turn, like any other argumentative pleading, is bad. 
The facts relied upon should be set forth clearly and 
positively, and not by way of argument or inference. 
In other words, facts should be stated, and not mere 
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conclusions or inferences from facts, since a defect¬ 
ive or incomplete statement of facts will not be aided 
or supplied by intendment or inference. Nor will 
the necessary facts which are not stated be inferred or 
intended from the facts actually set forth. And a 

return is faulty which states mere conclusions of 

*/ 

law, without stating the facts, so that the court may 
judge cf their sufficiency. 

“Sec. 474. It is also incumbent upon the respond¬ 
ent, who seeks to excuse or justify his non-execution 
of the writ by a return in the nature of a plea in con¬ 
fession and avoidance, to state the facts relied upon 
with such precision and certainty that the court may 
be fully advised of all the particulars necessary to en¬ 
able it to pass judgment upon the sufficiency of the 
return.” 

See also— 

Harwood vs. Marshall, 10 Md., 451, 463-464; 

U. S. ex rel. White, 5 Mackey, 428, 437-441; 

' CuJJem vs. Latimer, 4 Tex., 329, 331; 

Fisher vs. City of Charleston, 17 W. Ya., 595; 

People vs. Crabb, 156 Ill., 155, 164-165; 

Commonwealth vs. Commissioners, 32 Pa. St., 
218, 224; 

U. S. ex rel. Roop vs. Douglass, 19 D. C., 99, 
106; 

Renbow vs. Iowa City, 7 Wall., 313, 314-15; 

Gov gas vs. Blackburn, 14 Ohio, 253; 

State vs. Hawes, 43 Ohio St., 16, 28; 

Wood on Mandamus, p. 25; 

West vs. Hitchcock, 19 App. D. C., 333, 345-7. 

To recapitulate: It is respectfully submitted, in the light 
of the foregoing authorities, that the amended answer herein 
is fatally defective, for the following reasons: 

1. It does not deny the material facts averred in the pe¬ 
tition which show that the entry of Cox was confirmed under 
section 7 of the act of March 3, 1891, and that patent should 
issue thereon; 

2. It does not allege by way of confession and avoidance 
that said adverse report of the special agent of the General 
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Land Office filed on July 27, 1899, was pending in the Gen¬ 
eral Land Office at the expiration of the two-year period im¬ 
mediately following the issuance of final certificate, that is, 
the pleading when construed in its natural and logical sen<c, 
as above shown, does not make any averment to that effect; 
and 

3. Even if the last clause of the amended answer above 
quoted can l>e construed as averring, as an independent fart, 
that said adverse report was pending at the expiration of 
said two-year period, the same is only an averment of a 
legal conclusion, and is therefore argumentative, which is 
not sufficient, and it is therefore bad in an answer or return 
in mandamus proceeding, for the reason that, under the 
averment in the petition (paragraph XVIII, Rec., 7) that a 
favorable report of another special agent had l>een made and 
filed in the General Land Office subsequently to the filing of 
said adverse report, and also within said two-vear period, the 
law declares said first and adverse report at? an end when said 
second and favorable report was filed, and, therefore, it could 
not have been pending at the expiration of said two-year 
period. 

For these reasons alone the demurrer to the amended an¬ 
swer should have been sustained, and this court should, on 
this appeal, reverse the judgment of the Supreme Court of 
the District and award the writ of mandamus to the ap¬ 
pellant. 
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A mere adverse report of a special agent of the Gen¬ 
eral Land Office against the validity of an entry is 
not a “ protest ” within the meaning of the proviso to 
Section 7 of the Act of March 3,1891. 


As an outgrowth of what has already been said, and as a 
corollary thereto, it is respectfully submitted that, even if 
said adverse report of the first special agent of the General 
Land Office was actually pending in that bureau at the ex¬ 
piration of said two-year period following the issuance of 
final certificate (which it was not), still there was no “pro¬ 
test” against the validity of the Cox entry pending at that 
date, for the all-sufficient reason that a mere adverse report 
of a special agent against an entry was not at that date, 
never had been prior thereto, and never afterwards was, 
until a very recent date, considered in land jurisprudence <>s 
a “protest,” within the meaning of the proviso to section 7 
of the act of March 3, 1891, or as a “protest” in any other 
sense or for any other purpose. This fact is susceptible of 
as complete a demonstration as is the 47th problem of 
Euclid; and the further statement is now made, after full 
reflection and a most careful examination of the land de¬ 
cisions, that for any one, at that date, or at any time prior 
thereto, or for many years afterwards, to have claimed or 
contended that it was a “protest,” as that term was under¬ 
stood in the Land Department and as it was used in said 
proviso, would have been to get himself “laughed out of 
court.” 


It is clear, therefore, that Congress, in said proviso, us3d 
the term “protest” advisedly and intended to give to it the 
meaning which had theretofore and at that date obtained in 
land jurisprudence; the meaning which the Land Depart¬ 
ment had always up to that time given to it, and which was 
thoroughly understood by all persons who were conversant 
with land matters; for it is a uniform rule of statutory in¬ 
terpretation that— 
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“A statute is to be interpreted in accordance with 
the meaning of its words at the time of its passage.'’ 

23 Am. & Eng. Enc. Law (1st Ed.), Title 
“Statutes" (p. 327). 

“In matters of description a statute must neces¬ 
sarily refer to things as they exist at the time of its 
passage. 

Griswold vs. Atlantic Dock Co ., 21 Barb. (N. 
Y.), 228. 

“If a statute makes use of a word, the meaning of 
which is well known and has a definite sense at the 
common law, the word shall be expounded and re¬ 
stricted to that sense.” 

Buckner vs. Real Estate Bank, 4 Ark., 441. 

“It is a sound rule that whenever our legislature 
use a term without defining it, which is well known 
in the English law, and there has a definite appro¬ 
priate meaning affixed to it, they must he supposed 
to use it in the sense in which it is understood in the 
English law.” 

Hillhouse vs. Chester, 3 Day (Conn.), 211. 

See also— 

United States vs. Smith, 4 Day (Conn.), 121; 

Coming vs. Board of Commissioners , 102 Fed. 
Rep., 57. 

An application of this rule was made by the Supreme 
Court of the United States in the early case of Curtis vs. 
Martin, 3 IIow., 106, 110, in the construction of the tariff 
act of 1832. In that case the collector of the port of New 
York, in 1841, had levied certain duties upon an importa¬ 
tion of “gunny cloth,” claiming that it was dutiable as “cot¬ 
ton bagging.” The importer protested, and afterwards 
brought suit to recover the duties paid, claiming and prov¬ 
ing that in 1832, when the tariff act was passed, “gunny 
cloth” was not used as “cotton bagging,” and that it was not 
so used until 1834. His legal proposition contended for was 
that the act of 1832 spoke as of its date, and that, therefore, 
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“gunny cloth” not being used at that date as “cotton bag¬ 
ging, 7 ' although it was so used in 1841, when the duties 
were levied, said duties had been improperly levied and 
should be recovered. Ilis contention was sustained by the 
courts, and Chief Justice Taney, delivering the judgment of 
the Supreme Court, said: 

“It follows that the duty upon cotton bagging 
must be considered as imposed upon those articles 
only which were known and understood as such in 
commerce in the year 1832, when the law was passed 
imposing the duty .” 

Counsel for appellant are aware that this honorable court 
very recently, in the case of Fisher vs. United States ex rcl 
Grand Rapids Timber Co., 37 App. D. C., 436, has held sub¬ 
stantially that what the Land Department may, at any time, 
declare to be “protest 77 will be accepted by the court as a 
proper definition of that term as used in the proviso to sec¬ 
tion 7 of the act of March 3, 1891, the court, speaking by 
Mr. Justice Van Orsdel, saying: 

“Whether or not the letter and telegram (of a 
special agent, in that case) constituted a protest 
within the terms of the statute was a matter calling 
for a decision on the part of the Secretary of the In¬ 
terior, the same as is required in passing upon the 
sufficiency of the pleadings in any controversy aris¬ 
ing before him. In the determination of this ques¬ 
tion, the Secretary may have been mistaken in hold- 
ing it sufficient to constitute a technical protest within 
the rules and precedents of the Land Department, but 
any attempt on our part to review his action in this 
proceeding would be to convert a writ of mandamus 
into a writ of error. It was within his jurisdiction 
to determine the sufficiency of the protest, or whether 
it, in fact, constituted a protest at all; and, having 
decided that it did, it is beyond our power to review 
his decision.” 
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And again: 

“While it is true that arbitrary power resides no¬ 
where in our system of government, and while the 
supervisory authority vested in the Secretary of the 
Interior and the Commissioner of the General Land 
Oilice over the disposition of the public lands is 
neither unlimited or arbitrary, yet the question here 
presented as to whether or not the communication 
and order amounted to a protest, which we regard ax 
exceedingly close, was one clearly within the power 
of the Commissioner to decide. To say that he was 
mistaken would require us to review a matter ex¬ 
clusively confided by law to his discretion and judg¬ 
ment.” 


Counsel are also aware that that case was very ably argued 
by counsel on l>oth sides, and no doubt received very full 
and careful consideration at the hands of the court; and it 
is, therefore, with some degree of trepidation that they beg 
to suggest, most respectfully, that this honorable court was 
in error in its judgment therein, and that it is not too late 
now to correct the error of law there committed. “A ques¬ 
tion is never settled until it is settled right.” Counsel being 
firm believers in this maxim, and firmly believing also, after 
an experience of many years in public land matters, that 
there was error of law in said decision, are of opinion that it 
is their duty to their client, no less than to the profession, to 
again bring this question to the attention of the court; and 
they beg leave, therefore, with the indulgence of the court, io 
submit some further observations on the question of “pro¬ 
test,” as used in the proviso to section 7 of the act of March 
3, 1891, in addition to what has been said above. 

The fundamental error in the decision just referred to, it 
is most respectfully submitted, is that it assumes that the 
Secretary of the Interior and the Commissioner of the Gen¬ 
eral Land Office, under their power of supervision and con¬ 
trol of matters in the Land Department, have the right to 
substitute their own judgment for the law as specifically de¬ 
clared by Congress. In other words, it makes the definition 
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of a “protest” depend wholly upon the variant and often in¬ 
consistent views of these officials. What may be a “protest” 
todav may not be one tomorrow, and vice versa. Instead of 
there being certainty in the law, a consummation which the 
sages of the law in all ages have insisted upon as necessary 
to the stability of a free government, it leaves the law abso¬ 
lutely uncertain, and makes this a “government of men and 
not of laws.” What one Secretary of the Interior mav de- 
clare shall be a “protest” another Secretary, with equal rea¬ 
son, may declare does not constitute a “protest.” Who is to 
determine that question? Is it to be left to the shifting, 
variant, inconsistent, and divergent views of the heads of 
the Interior Department from time to time? If so, what U 
the result? Manifestlv this: That titles will remain insecure, 
that no one can foretell what will be the decision of the Land 
Department in any given case that may come before it in¬ 
volving this question, and instead of the decisions of that 
Department being safe and sure guides and landmarks in 
the law, they will become the mere whims of the officials 
temporarily at the head of the Department. It means, in 
fact, the practical nullification of the doctrine of Myers vs. 
Croft, 13 Wall., 291, 297, in that it places a “restriction upon 
the power of alienation” after the expiration of the two-year 
period following the issuance of final proof, for no one will 
purchase, and no entry man will feel free to sell his land 
when he does not know what the head of the Interior De¬ 
partment may decide shall constitute a “protest” against the 
entry. 

If a mere adverse report of a special agent, no matter 
whether such report shall set forth anything more than sus¬ 
picions against an entry (and so far as this record shows 
that is the case with the adverse report herein which is relied 
on to defeat the confirmation of the Cox entry), is to be re¬ 
garded as a “protest,” why may the Secretary not declare, 
if he sees fit to do so, that a chain of suspicious circum¬ 
stances coming to his knowledge in respect of a number of 
entries, even though no report of any kind may have been 
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made against any of them, be considered as a “protest” 
against the validity of all of them? If the definition of 
“protest” is not to he fixed and stable, why may not the 
word “contest” \>e enlarged in like manner? Why may not 
the Secretary, in violation of every precedent in his office, 
declare that an application to contest, even though the same 
may not set up any legal grounds for the cancellation of th? • 
entrv. shall be considered as a “contest” within the meaning 
of the proviso? Why may he not declare an application U 
contest a “protest”? What is the limit to be placed upon ar¬ 
bitrary action? What is to prevent him from declaring that 
a mere anonymous letter from an irresponsible person, even 
if not signed, simply making insinuations against an entry, 
without making any direct charge against it, shall be con¬ 
sidered as a “protest”? It may be said that these are ex¬ 
treme illustrations, but the reply is, that “it is always the 
weakest link that determines the strength of the chain.” 
And the salient fact stands out and* cannot be denied or 
gainsaid that unless the meaning of the word “protest,” as 
used in said proviso, shall be fixed and made to mean wind 

it was understood bv all to mean when the act of March 3. 

•/ 

1891, was passed, there is no limit to be placed upon the 
discretion of the Secretary of the Interior in respect of his 
power to declare any suspicion or insinuation or loose talk 
a “protest;” there is no fixity in the law whatever, and it 
lies within the power of the Interior Department to abso¬ 
lutely abrogate that remedial statute. 

Another objection to the decision in the Grand Rapids 
Tiw her Company case is that it overlooks the rule of law 
laid down in the authorities last above cited, to wit, that a 
statute is to be interpreted in accordance with the meaning 
of its words at the time of its passage; and that when a word 
has acquired a well-defined meaning in the trade, profes¬ 
sion, business or vocation to which it is applicable, it will be 
presumed that when the legislature uses such word in a 
statute pertaining to such trade, profession, business or vo* 


29 


cation, it is to be always understood in the sense it has thus 
acquired. 

As is tersely stated in the 9th rule of Vattel, quoted in Pot¬ 
ter’s Dwarris on Statutes, p. 127 : 

‘‘Languages vary incessantly, and the significa¬ 
tion and force of words change with time; therefore, 
when an ancient act is to be interpreted, we should 
know the common use of terms at the time it was 
written; and this is known by carefully comparing 
with each other, an act of the same date, and co¬ 
temporary writers.” 

Now, as to what was a “protest” at the date of the passage 
of the act of March 3, 1891, let the Land Department itself 
decide. 

As far back as January 31, 1883, 1 L. D., 86, Commis¬ 
sioner McFarland held that a protest should be in the form 
of a duly corroborated affidavit making allegations of fact, 
which, if found sufficient, would form the basis of a hearing 
to be ordered by the General Land Office. That is to sav, a 
protest was required to contain allegations of fact charging 
some irregularity, illegality or invalidity in the entry, which 
charges, if true, would warrant the cancellation of the entry. 

That regulation was in force on March 3, 1891. 

On May 8, 1891, onlv two months after the enactment of 
that statute, in the first draft of instructions issued to carry • 
out its provisions, 12 L. D., 450, 453, Commissioner Thomas 
II. Carter, with the approval of the Secretary of the Interior, 
defined the term “protest” as used in said proviso, in the fol¬ 
lowing language: 

“And the word ‘protest,’ as here used, shall be in¬ 
terpreted as meaning any proceeding by any person 
who, under the Rules of Practice, seeks to defeat an 
entry on the ground that the entrvman is guilty of 
fraud, either actual or constructive, in connection 
therewith, or has failed to comply with the law or 
rules of the Department, governing the same, or that 
there was, at the time he claims that his rights at- 
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tached, a claimant for the tract desired tu he entered, 
having prior rights or superior equities thereto. 

“Nothing herein contained shall be construed as to 
prevent the Government from completing proceed¬ 
ings initiated by it within the two years after the is¬ 
suance of the receiver’s receipt.' 7 

Evidently lest the instructions just quoted might not he 
fully understood, and in order to make them more complete 
and explicit, less than two months thereafter, to wit, on July 
1, 1801. in instructions of that date, 13 L. D., 1, 3, it wa< 
said : 


“In my judgment it was not the intention of the 
act to oust the Commissioner of all practical juris¬ 
diction of those matters which, from the beginning, 
he was specially authorized by statute to superintend, 
and to confirm all entries after two vears from final 
receipt, without regard to their status; nor to confirm 
entries made without authoritv of law and which 
could not have been allowed under the law as it ex¬ 
isted at the passage of the act of 1891; and certainly 
not to confirm former entries standing under judg¬ 
ment of cancellation, unappealed from. (James Ross, 
12 L. D., 440.) It simply declares that after the 
lapse of two years the government can not begin pro¬ 
ceedings to set aside the action of the register and re¬ 
ceiver in allowing an entry. 

“You will, therefore, approve for patent all entries 
against which no proceedings were begun within the 
period of two years from the date of the final certifi¬ 
cate, hut where proceedings have been, or shall be, 
l>egun within the specified period, the entry will be 
held to have been taken out of the operation of this 
statute, and such cases will proceed to final judgment 
as heretofore. 

“The word ‘proceedings, 7 as used herein and in the 
circular of May 8, 1891 (12 L. D., 450), will be con¬ 
strued as including any action, order or judgment 
had or made in your office canceling an entry, hold¬ 
ing it for cancellation, or which requires something 
more to be done by the entryman to duly complete 
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and perfect his entry, and without which the entry 
would necessarily be canceled. 

“Every suspended entry, where the entryman has 
not been duly notified thereof, and required to fur¬ 
nish proof necessary to complete the entry within two 
years from the date of the final receipt will l>e re¬ 
leased from suspension and adjudicated under the 
foregoing rules.” 

It will be observed that the proceedings specified in these 
instructions call, without qualifications, for action, order or 
judgment by the Com missioner. Ilis action, in every case, • 
calls for some action on the part of the entryman to “per¬ 
fect” or “complete” his entry, and the action is of such a 
character that the entryman must receive notice immediately 
or within reasonable time. That this notice should be given 
within the two-year period is expressly provided for in the 
instructions, and where an entry has been suspended, notice 
of the reasons for the suspension must be given or the entry 
is confirmed. Reading this definition of “proceedings” by 
the Government in connection with the previous instruc¬ 
tions and the early cases, its intent is clear as applied to pro¬ 
tests. Where the protest is by a special agent, or where the 
Government proceeds ex parte upon the protest of a disin¬ 
terested individual, the allegations of facts sufficient to war¬ 
rant cancellation must be forwarded to the Commissioner 
under the Rules of Practice, and he must act thereon under 
the same rules, and must notify the party of his action—all 
within the two-year period—or the entry is confirmed. To 
be a protest within the terms of the proviso, it must be such 
a protest as is required by the rules, instructions, and de¬ 
cisions of the Department. If a protest is to be a “pro¬ 
ceeding” by the Government within the meaning of the 
proviso, it must have been acted upon by the Commissioner 
within the two-year period. 

There is nothing in these instructions which warrants the 
holding that the action or report of any officer or agent con¬ 
stitutes a “protest” or “proceeding” until it shall have been 
acted on by the Commissioner. 
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The act of March 3, 1891, was passed in the closing days 
of the 51st Congress. In his report of September 23, 1891, 
the Commissioner of the General Land Office referred to the 
beneficial effects of the proviso to section 7 thereof, and on 
pages 95 and 100 he set out in full the above instructions of 
Mav 9 and July 1, 1891, relative to the construction the 
Department had placed on said proviso, and his report was 
transmitted to the 52d Congress, which convened on the first 
Monday in December, 1891. Congress was thus advised, at 


the outset, of the construction the Department had placed 
upon said proviso, and was evidently satisfied that said con¬ 
struction was the proper one, for it is not of record that any 
attempt or suggestion was ever made by Congress to change 
the said proviso or the construction which the Interior De¬ 
partment had placed upon it. 

It is thus observed that at the date of the passage of said 
act and immediately thereafter the words “protest’’ and “pro¬ 
ceedings" had acquired a fixed, definite, and well-under¬ 
stood meaning in the Interior Department, and that the 
same had been adopted by the 51st Congress and was ac¬ 
quiesced in by the 52d. In fact, no objection has ever been 
made by any subsequent Congress to the construction of the 
words “p r °l es l and “proceedings” thus formally fixed and 
determined upon by the Interior Department, as above 
stated. 


This being true, under the authorities above cited, there 
was no power or authority in the Interior Department to 
change the definition of those terms as thus fixed, and 
thereby, in effect, nullify said proviso. 

If, as decided by the Supreme Court in the case of Curti* 
vs. Martin, supra, the collector of the port of New York had 
no right to classify as “cotton bagging” a thing which was 
not cotton bagging in 1832, although it became such in 
1834, and continued as such up at least to 1841, when the 
duties thereon were levied, and that only what was known 
and understood in 1832 as “cotton bagging” could be so 
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classified, it follows as clearly as anything can logically 
follow, that the Interior Department never had authority or 
power to arbitrarily declare a mere report of a special agent 
a “protest,” it never having been regarded as a “protest” 
when the act of March 3, 1891, was passed. 

Some additional authorities to the same effect may well 
be considered in this connection. 

In Endlich on the Interpretation of Statutes, section 85, 
it is said: 

“The rule which requires the construction of 
statutes with reference to their objects and subject- 
matters, obviously requires the language of a stat¬ 
ute, as of every other writing, to be construed in the 
sense which it bore at the period when it was passed. 
* * * Undoubtedly, all laws must be executed 

according to the sense and meaning imj>orted at the 
time of their passage.” 

The 6th and 12th Rules of Vattell, quoted on page 127 
of Potter’s Dwarris on Statutes, are also applicable, and are 
as follows: 


Rule 6. “Since the lawful interpretation ought to 
tend only to the discovery of the thoughts of the 
author; as soon as we meet with any obscurity, we 
should seek for what was probably in the thoughts 
of those who drew it up, and to interpret it accord¬ 
ingly. This is the general rule of all interpretations. 
It particularly serves to fix the sense of certain ex¬ 
pressions, the significance of which is not sufficiently 
determined.” 

Rule 12. “Interpretation should only tend to the 
discovery of the will of the contracting power. We 
should then attribute to each term the sense which he 
who speaks had probably in mind.” 

In the same volume, page 199, it is said: 

“Words of known legal import are to be considered 
as having been used in their technical sense, or ac¬ 
cording to their strict interpretation.” 

5a 
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In Platt vs. Union Pacific R. R. Co., 99 U. S., 48, 60, 
which was a case involving the construction of the act of 
Congress of July 1, 186*2, making a grant of lands to the 
Union Pacific Railroad Company to aid in the construction 
of a railroad and telegraph line from the Missouri River to 
the Pacific Ocean, Mr. Justice Strong, speaking for the court, 
said: 

“Ail will concede that in construing the act of 
1862 we are to look at the state of things then 
existing, and in the light then appearing seek for the 
purjK>ses and objects of Congress in using the lan¬ 
guage it did. And we are to give such construction 
to that language, if possible, as will carry out the 
congressional intentions.” 

And again (63-64), answering the argument against 
placing a construction upon the act which, in the light of 
experience in dealing with that legislative grant, would ap¬ 
pear to l>e more in consonance with the state of things exist¬ 
ing at the date of the decision, though very different from 
what were the conditions at the date of the grant, he said: 

“There is always a tendency to construe statutes in 
(he light in which they appear when the construction 
is given. It is easy to be wise after we see the re¬ 
sults of experience. We may now think it quite 
possible the lands could all have been sold before 
July 1, 1877. The unforeseen success of the enter¬ 
prise and the unprecedented rush of emigration along 
the line of the railroad have shed new light upon the 
value of the grants made to the company. But in 
endeavoring to ascertain what the Congress of 1862 
intended, we must, as far as possible, place ourselves 
in the light that Congress enjoyed, look at things as 
they appeared to it, and discover its purpose from 
the language used in connection with the attending 
circumstances.” 

The same principle applies in construing a statute which 
employs words which have a fixed and well-known mean¬ 
ing at common law. 
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In Western Union Tel. Co. vs. Scircle, 103 Ind., 229, the 
court said: 

“When the statute employs common-law terms 
having a known meaning, it is presumed, unless the 
contrary affirmatively appears, that the terms were 
used in their common-law meaning.” 

Directly applicable also is the following quotation from 
the decision of Esher, M. R., in Unwin vs. Hanson, 2 Q. B., 
115: 

“If an act deals with matters affecting everybody 
generally, the words used have the meaning attached 
to them in the common or ordinary use of language. 
If an act is passed with reference to a particular trade, 
business or transaction, then the words used have the 
meaning that every one conversant with that trade, 
business, or transaction would assign to them, though 
that meaning may differ from the common or ordi¬ 
nary meaning.” 

So, in ascertaining what Congress meant by the use of the 
word “protest” in the proviso to section 7 of the act of 
March 3, 1891. full regard should be had to what that term 
meant in the administration of the public land laws 
at the time. If this rule be followed, as in law it should 
be, then no possible doubt can arise on the question. All 
will concede, in the light of the foregoing, that when the act 
of March 3, .1891, was passed, no such thing as a mere ad¬ 
verse report of a special agent made and filed in the General 
Land Office had risen to the dignity of a “protest,” as that 
term was understood in land jurisprudence; and it was not 
until many years afterwards, when the Land Department, 
undertaking to be more strict in its construction of the public 
land laws, and perhaps feeling that the first construction 
placed upon the proviso to section 7 of the act of March 3, 
1891, at the time, and which had been continuously fol¬ 
lowed, had not operated to its entire satisfaction, began to 
follow the tendency, referred to by Mr. Justice Strong in 
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the Platt case, supra, to construe the proviso in the light in 
which it appeared then it ought to have been construed in 
the beginning. In other words, the Land Department, many 
years after the enactment of the statute, undertook ‘‘to be 
wise after*' it had seen “the results of experience.” But, as 
was observed by Mr. Justice Brewer, speaking for the court, 
in United State» vs. Bell Tel Co., 167 U. S., *224, 261: 

“A wisdom born after the event is the cheapest of 
all wisdom.” 

Hence, it is now too late for the Land Department to say 
that a “protest.” in the sense in which that term was used 
in said proviso, is anything different from what it was, and 
was understood to be, when said act was passed. Experience 
has not. and cannot, expand or enlarge the meaning of that 
term. It must still he defined as it was then defined. 

Other and Additional Principles of Construction and 
Interpretation of Statutes Lead to a Like Result. 

In Potter’s Dwarris on Statutes, page 184. it is said: 

“The rules by which the sages of the law, accord¬ 
ing to Plowden. have ever been guided in searching 
* for the intention of the legislature, are maxims of 
sound interpretation, which have been accumulated 
by the experience, and ratified by the approbation of 
ages. The resolutions of the Barons of the Ex¬ 
chequer in Ileydon’s case were the following: 

“ ‘For the sure and true interpretation of 
all statutes in general, be they penal or bene¬ 
ficial, restrictive or enlarging of the common 
law, four things are to be discerned and con¬ 
sidered : 

“ T. What was the common law before the 
making of the act? 

“ ‘2. What was the mischief and defect 
against which the common law did not pro¬ 
vide? 
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“ ‘3. What remedy the parliament hath 
resolved and appointed to cure the disease of 
commonwealth? 

“ ‘And fourthly, the true reason of the 

remedy. ’ 

«/ 

“It was then held to be the duty of the judges at all 
. times to make such construction as should suppress 
the mischief and advance the remedy; putting down 
all subtle inventions and evasions for continuance 
of the mischief, et pro privato commodo; and adding 
force and life to the cure and remedy, according to 
the true intent of the makers of the act, pro bono 
publico!’ 

Applying these principles to the Land Department and to 
conditions therein obtaining prior to the passage of the act 
of 1891. they may he thus paraphrased: 

1. What was the law relative to the power and authority 
of the Commissioner of the General Land Office and the 
Secretary of the Interior to suspend and examine into entries 
upon which final certificates had issued? 

2. What was the mischief that had grown up that needed 
to be remedied? 

3. What remedy did the act of March 3, 1891, provide 
to cure such mischief, or “disease of the commonwealth”? 

4. What was the reason for the remedy thus provided? 

The answers to these questions are of easy solution. 

1. Prior to the act of March 3, 1891, there was no law 
limiting the time within which the Land Department might 
investigate an entry or bring proceedings against it, even 
after the issue of final certificate, up until the issue of patent. 
An entry might he suspended indefinitely, whether any 
direct charges had been made against it or not. 

Ex Parte Dickerson, 33 L. D., 498, 500. 

2. The “mischief” thus brought about was that, as shown 
by the reports of the Commissioner of the General Land 
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Office for the years 1889, 1890, 1891, and 1892, many 
thousands of entries upon which final certificates had issued, 
and against which no charges of fraud or irregularity had 
been made, had been suspended, many of them since 1885, 


during the administration of Commissioner Sparks. Entry- 
men were clamoring for their patents and much discontent 
prevailed in all of the public-land States. The Commis¬ 
sioner, in his report for 1889 (p. 4) states that when he 
entered upon the duties of his office, June 1 of that year, 
he found 105,000 cases were “awaiting action,” and that— 


“This attempted nullification of the land laws, so 
far as the contemplated final action on claims is con¬ 
cerned, was received with indignation, and, as might 
have been foreseen, excited universal complaint from 
all portions of the country, led to the accumulation 
of unadjusted claims to a burdensome extent in the 
General Land Office, and greatly discouraged settle¬ 
ments upon the public domain.” 


New methods of administration were adopted by the Har¬ 
rison administration, commencing in 1889, but even then 
the General Land Office was unable to dispose of the accumu¬ 
lated work and keep up with current work, although much 


progress was made to that end. 

The real evil in the administration of the General Land 


Office is clearly stated in the report of the Commissioner for 
the year 1889, wherein, after referring to various orders, 
etc., of Commissioner Sparks, he said (pp. 6-10): 


“Following this order of revocation, however, 
another order, apparently conceived by the same 
spirit of procrastination, was issued by the Commis¬ 
sioner, dated November 29, 1886, which practically 
accomplished the same dilatory purpose as its prede¬ 
cessor, before adverted to, as follows: 
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“ ‘Department of the Interior, 

General Land Office, 

November 29, 1886. 

“ ‘Order: 

“ ‘It having become necessary for the effici¬ 
ent- and proper dispatch of the business of this 
office to formally and permanently organize a 
division in the nature of a Board of Review for 
examination of final-proof cases under the pre¬ 
emption, homestead, timber-culture, and 
desert-land laws, the same is hereby organized 
and designated as Division 0, and by that 
initial to he recognized by the chiefs and em¬ 
ployes of this office, .and the chief clerk 
of the office, by and with the consent 
and approval of the Commissioner, will desig¬ 
nate the clerks to serve in said division, and a 
temporary chief for the same until a perma¬ 
nent chief thereof shall be duly appointed and 
qualified. 

“ ‘Wm. A. J. Sparks, 

“ ‘Commissioner’ 

“ ‘Approved : 

“ ‘L. Q. C. Lamar, 

"' Secretary / 


“This order entirely changed the uniform custom 
that had prevailed in the General Land Office in the 
examination and disposal of cases ever since its 
organization in 1812, and, as the result has shown, 
introduced an unbusiness-like and dilatory adjunct 
to the working machinery of the office. 

“In the Public Lands Division, to which all agri¬ 
cultural entries primarily go, each homestead, tim¬ 
ber-culture, and desert-land case, in its proper order, 
is assigned to an experienced and competent clerk, 
who examines all proof submitted, and, if it be found 
that the entryman has made a substantial compliance 
with the laws of Congress and the regulations of the 
Department in good faith, the case is marked ‘ap¬ 
proved’ and sent to the Recorder’s Division for pat¬ 
enting, where the patent is written up, recorded, and 
transmitted to the patentee in its order. If the proofs 
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are found defective in any material respect the case 
is suspended until, by correspondence with the local 
land otiiee, the defect can be cured bv additional 
proof or other proceedings had when necessary. 

“The practice of the office now is, and always should 
have been, not to cancel an entry or hold it in suspen- 
sion upon merely technical grounds, or upon mere 
suspicion of fraud, but to determine every case upon 
its real merits in a spirit liberal to the extent of the 
law, the bona fides of the settler being presumed un¬ 
less evidence to the contrary appears. If it be a pre¬ 
emption case, after being posted in the Public Land 
Division, it is sent to the Pre-emption Division, where 
it goes through a similar process, and if approved is 
forwarded to the Recorder’s Division, to be disposed 
of by patent in the usual course. In this way, and 
under this mode of procedure, cases formerly were 
and are now disposed of in this office with reasonable 
promptitude. 

“During the existence of the Board of Review, how¬ 
ever, all homestead, pre-emption, desert-land, and 
timber-culture cases, it will be observed, after being 
examined as before stated, were sent to that division 
and assigned to a clerk for examination de novo. 
The clerk who took the case was often inexperienced 
in the business, and not specially qualified in other 
respects for the task. 

“It sometimes happened that the case was given to 
some young female clerk to make examination re¬ 
quiring the exercise of legal knowledge and experi¬ 
enced judgment in deducing the real facts from a 
mass of conflicting evidence submitted for review. 

“It is a part of the history of this office that by some 
of these clerks, in reaching their conclusions, the de¬ 
cisions made by the Secretary of the Interior in paral¬ 
lel cases, and in some instances the opinion of the 
Supreme Court of the United States, have been over¬ 
looked or disregarded. Their conclusions upon the 
salient points involved in the examination were noted 
upon a sheet of paper, or tablet, containing a large 
number of cases, and submitted to the Commissioner 
for his inspection. Necessarily, the examination by 
the Commissioner was a perfunctory and imperfect 
one, as he could not himself review the evidence in 
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so many cases, and was compelled to rely upon the 
facts found therein by his clerks. 

“By this exceedingly superficial process the decisions 
of competent clerks in the Public Lands and Pre¬ 
emption divisions were often set aside by the pre¬ 
carious decisions of these reviewing clerks, many of 
whom, it may in moderation l>e said, were not spe¬ 
cially competent for the work they undertook to per¬ 
form. 

“But said Board of Review did answer what would 
appear to have been a specific and defined purpose, 
namely, that of greatly hindering the determination 
of cases, causing their indefinite pendency in thd 
General Land Office. 

“On the 1st of June last, when I entered upon my 
present duties, regarding this Board of Review as un¬ 
necessary and obstructive to the due course of busi- 
ness, and acting under your instructions, I deter¬ 
mined to dispense with the incumbrance at the earli¬ 
est day practicable. I found that on that day there was 
an accumulation of between 17,000 and 18,000 case* 
in that division awaiting examination, but I succeeded 
in so reorganizing its mode of doing business that 
by the 6th day of July following, the entire mass >f 
pending cases was fully disposed of. 

* * * * * * * 

“The reason which actuated the former Commis¬ 
sioner in resorting to the extreme measures of sus¬ 
pension and delay, heretofore spoken of, may prob- 
ablv be found in the fact of his unwarranted and un- 
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fortunate suspicion that a wide-spread system of fraud 
prevailed among claimants on the public domain, 
requiring prompt and heroic remedy. It is emi¬ 
nently proper in this connection that his own lan¬ 
guage be quoted. 

“In his report for the fiscal year ended June 30. 
1885, criticising the pre-emption laws, page 70. the 
Commissioner says: 

“ ‘The proportion of fraudulent filings to 
the total number of filings made and relin¬ 
quished may be estimated in round numbers 
at exactly 100 per cent. The pre-emption 
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system serves the speculative interest, the tim¬ 
ber interest, the cattle interest, the coal-mining 
interest, and the water-controlling interest, 
all at the cost or to the exclusion of actual 
settlers, according as the purpose of its use is 
speculation or monopoly.’ 

“In discussing the subject of commuted home¬ 
steads. page 71, the Commissioner says: 

“ ‘The proportion of fraudulent entries of 
this kind can he more nearly estimated at the 
whole number of such entries than in any 
other manner.’ 

“Speaking of the ‘five-year homestead,’ he says: 

“ ‘The average proportion of fraudulent 
entries made for five years’ settlement is esti¬ 
mated at about 40 per cent.’ 

“On page 73, in regard to the timber-culture law, 
he says: 

“ ‘The proportion of totally fraudulent en¬ 
tries under this act is estimated at 00 per cent.’ 

“On page 48 of said report the Commissioner say-: 

“‘‘At the outset of my administration 1 was 
confronted with overwhelming evidences that 
the public domain was being made a prey ot 
unscrupulous speculation and the worst forms 
of land monopoly through systematic fraud 
carried on and consummated under the public 
land laws.’ 

“This wholesale arraignment of claimants on the 
public domain should not have been made without 
the most conclusive evidence to sustain it. It contains 
in express terms ; without discrimination and with¬ 
out exception, a charge of the gravest character 
against these hardy and courageous pioneers of our 
advancing civilization, well calculated to challenge 
the credulity of the lowest order of American intel¬ 
lect. 

“This astounding condition of things, as viewed 
from the standpoint of the Honorable Commissioner, 
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may or may not have existed during his administra¬ 
tion, but it affords me infinite pleasure to inform you 
that during my more than four months of intimate 
connection with the duties of this office I have no 
evidence of general misconduct on the part of our 
western settlers, and have failed to discover any gen¬ 
eral system of fraud prevailing upon the Govern¬ 
ment in reference to the public domain. Instances 
of attempted fraud are to be expected, but justice re¬ 
quires me to say that they are exceedingly rare and 
notably exceptional. I speak now of the individual 
settler. 

“That fraudulent filings under the different acts 
of Congress have been made and may hereafter be 
made it is unnecessary to deny, but, so far as I am 
advised, such cases are confined to organizations, cor¬ 
porate and others, operating in the interest of aggre¬ 
gated capital. Special agents appointed by authority 
of Congress have been so instructed and located under 
your administration that these ernbrvo frauds, it is 
believed, will be vigilantly watched, detected, and 
successfully thwarted.” 

3. The remedy afforded by Congress. 

Under the.se conditions, and having said report of the 
Commissioner of the General Land Office before them, Con¬ 
gress undertook to relieve the situation by the enactment of 
the proviso to section 7 of the act of March 3, 1891. That 
was the “remedy” which Congress provided. 

Regarding this proviso, the Commissioner of the General 
Land Office, in his report for 1891 (pp. 5-6) said: 

“The sympathy of Congress with the expeditious 
disposal of public business was made manifest in the 
seventh section of an act approved March 3, 1891, 
entitled ‘An act to repeal the timber-culture law, and 
for other purposes.’ 

“Under and by virtue of the provisions of said sec¬ 
tion cases long suspended on suspicion of fraud, or 
under harsh technical rules, are passed to patent in 
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a manner which, while greatly facilitating the trans¬ 
action of business, still leaves ample safeguards 
against the perpetration of possible fraud. 

“The fiscal year upon which we are entering will 
be fruitful of results through the strength given the 
polity of the administration by this new legislation. 
Indeed, 1 feel justified in predicting that, with the 
present office force, the business of the Bureau will 
be practically brought up abreast with current work 
bv the end of the next fiscal year.” 

And again (p. 43) he said: 

“By the seventh section of the act it is enacted that 
whenever a clerical error is found in an entry it may 
be suspended until such error is corrected, proj>er 
notice of such error to l>e given the entry man through 
the local office; that all entries made under the pre¬ 
emption, homestead, desert-land or timber-culture 
laws, on which final proofs have been made and cer¬ 
tificates issued, no adverse claim having been initiated 
prior thereto, and which have l>een’sold or encum¬ 
bered to a bona fide purchaser prior to March 1, 1888, 
and after final entry, unless fraud be found on the 
part of the purchaser, shall be confirmed and pat¬ 
ented; to which is attached a proviso that after the 
lapse of 2 years after the date of final receipt, if no 
contest or protest against the validity of any such 
entry is pending, patent shall issue; that, however, a 
delay of two years in the issuance of patent is not 
required. The following instructions were issued 
under this section, viz: April 8, 1891 (12 L. D., p. 
308), April 25, 1891 (ibid., 522), May 8, 1891 
(ibid., 450), July 1, 1891 (13 L. D., \). (See ap¬ 
pendix.) In accordance witli the provisions of this 
section entries have been acted upon as confirmed up 
to June 30, 1891, as follows, viz: 
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“Number of final entries passed to patent 
where transfer was made prior to March 1, 
1888 .. 

“Number of final entries passed to patent in 
other cases under the proviso, where no 
action had been taken bv this office within 
2 vears from date of entry. 

“Subsequently to June 30, 1891. and 
up to September 1, 1891, there were 
passed to patent of the first class 


above mentioned . 51 

“Of the second class. 1,437 


64 


524 

588 


1,488 


“Total of both classes passed to patent 

up to September 1, 1891. 2,076” 


See also 

Reports of the Secretary of the Interior for 1891 (p. 
XVII), for 1892 (pp. III-IV), and of the Com¬ 
missioner of the General Land Office for 1892 (pp. 
3-5). 


4. The “reason for the remedy” thus provided by Con¬ 
gress is readily gathered from the foregoing extracts from 
the reports of the Commissioner of the General Land Office. 
Briefly, it may be summarized in a few words: 

It was to bring the administration of the public land sys¬ 
tem back into regular and legal channels where mere 
suspicions and unjust insinuations would have no standing 
or place, and to put a limitation upon the power of the Land 
Department to suspend final entries and thus delay the issue 
of patents that had been earned. And the effect of said 
proviso was, as stated in said instructions of July 1, 1891 
(13 L. D., 1, 3), to— 
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“declare that after the lapse of two years the Govern¬ 
ment cannot begin proceedings to set aside the action 
of the register and receiver in allowing an entry. 


And further, that— 

“Every suspended entry, where the entryman had 
not been duly notified thereof and required to fur¬ 
nish proof necessary to complete the entry within 
two years from the date of the final receipt, will l>c re¬ 
leased from suspension and adjudicated under the 
foregoing rules.” 


In short, the true “reason for the remedy" contained in 
the proviso to section 7 of the act of March 3, 1891, was to 
put a curb upon the illegal and unjust practices of the Land 
Department in arbitrarily suspending entries for an indefi¬ 
nite period, even though no charges of fraud or illegality 
had been made against them, and to compel the issuance of 
patents on all entries of the classes specified in said proviso, 
if, at the expiration of two years from the issuance of final 
certificates thereon, the entryman “had not been duly noti- 
tied” of any charges against their entries, and “required to 
furnish proof necessary to complete" the same. 

It will he observed from the foregoing that it was not to 
restrict contests against entries that said proviso was enacted, 
hut that the primary reason for its passage was to prevent 
the Land Department from exercising arbitrary power over 
such entries by suspending them for an indefinite period. 
It was to compel the Land Department to act, not upon 
mere suspicions and reports, hut upon the theory that en- 
trvmen are presumed to have complied with the law until 
the contrary is shown. 

Looking to the reason for said proviso and to the construc¬ 
tion placed upon it by the Land Department immediately 
after its enactment, and the practice that obtained under it 
for many years (as will be hereafter more fully shown), it 
is apparent that a mere adverse report of a special agent 
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made and filed in the General Land 0‘ftice never was in¬ 
tended to l>e a “protest” within the meaning thereof. And 
hence the averment in the amended answer that an adverse 
report had been made and filed prior to the expiration of 
the two-year period following the issuance of final certificate 
on the Cox entry is not a sufficient defense to the petition 
herein, even if it be held that the further averment therein 
that said adverse report and “proceeding continued until the 
cancellation of the entry" could be considered as an aver¬ 
ment of an independent fact dissociated from the depart¬ 
mental decision of November 30, 1910, which, as above 
shown, it ought not to be. 

In Case of Ambiguity in a Statute, Contemporane¬ 
ous and Uniform Executive Construction Thereof 
Should Prevail. 

If the terms of said proviso were doubtful or ambiguous, 
which they are not, still, the contemporaneous, long con¬ 
tinued and uniform construction placed upon it by the 
Interior Department, which was called upon to administer 
under it, should prevail; and the Department, after a period 
of many years, ought not to be permitted to disturb said 
construction. This principle has l>een enunciated and fol¬ 
lowed in many decisions of the Supreme Court, and no rule 
of law is better settled. 

In Brown vs. United States, 113 U. S., 568, 571, Mr. 
Justice Woods, speaking for the court, said: 

“In Edwards vs. Darby, 12 Wheat., 206, it was said 
by this court that fin the construction of a doubtful 
and ambiguous law the contemporaneous construc¬ 
tion of those who were called upon to act under the 
law, and were appointed to carry its provisions into 
effect, is entitled to great respect.’ This case is cited 
upon this point with approval in Atkins vs. Disinte¬ 
grating Co., 18 Wall., 272, 301; Smyths vs. Fiske, 
23 Wall., 374, 382; United States vs. Pugh, 99 U. S., 
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265; and in United' States vs. Moore, 95 U. S., 760, 
768. In the ease last mentioned the court said that 
‘the construction given to a statute by those charged 
with the duty of executing it * * * ought not 

to l>e overruled without cogent reasons. * * * 

The officers concerned are usually able men and mas¬ 
ters of the subject. Not unfrequently they are the 
draftsmen of the laws they are afterward called upon 
to interpret.’ And in the case of United States vs. 
Pugh, the court said: ‘While, therefore, the ques¬ 
tion,’ the construction of the abandoned and cap¬ 
tured property act, ‘is one by no means free from 
doubt, we are not inclined to interfere at this late 
day with a rule which has been acted upon by the 
Court of Claims and the Executive for so long a 
time.’ See also United States vs. State Bank of 
North Carolina, 6 Pet., 29; United States vs. Alex¬ 
ander, 12 Wall., 177; Peabody vs. Stark, 16 Wall., 
240; and Hahn vs. United Stales, 107 U. S., 402.” 

See also— 

Railroad Company vs. Whitney, 182 U. S., 866. 
United States vs. Hermanns y Compania, 209 U. S., 
837, 339, and authorities cited. 

United States vs. Burkett, 150 Fed. Rep., 208, 212, 
and authorities cited. 

Town of Southampton vs. Mecox Bay Oyster Co., 116 
N. Y., 1, 11. 

Mark vs. Village of West Troy, 151 N. Y., 453, 463. 

Now, as shown above, the construction placed upon the 
proviso by the Interior Department in the instructions is¬ 
sued on May 8, 1891, and July 1, 1891, supra, would not 
permit a mere adverse rej>ort of a special agent made and 
filed in the General Land Office within the two-year period 
following the issuance of final certificate to be considered as 
a “protest,” within the meaning of said proviso. 

That construction obtained in the Land Department uni¬ 
formly for many years, as shown by its reported decisions 
and instructions. 
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It was not until July 9, 1902 (31 L. D., 368, 371), long 
after the filing of the adverse report of the special agent in 
the case at bar, that the Department officially held that such 
a report filed within said two-year period was a “proceed¬ 
ing” or “protest” within the meaning of said proviso. But 
even such adverse report , if it did not charge specific facts, 
which if true would warrant the cancellation of the entry, 
was not regarded as defeating confirmation; for in instruc¬ 
tions of June 3, 1904 (33 L. D., 10, 12-13), it is said: 

“The departmental action of November IS, 1902, 
was general in its terms, applying to all entries, for 
the purpose of investigating the facts. Tt was not a 
proceeding against any specific entry nor yet against 
all entries within the district of its operation looking 
to their cancellation. To be either a contest or a 
protest there must be a charge of specific facts which 
if true would defeat the entry and upon which the 
entryman, or party affected, may take issue and de- 
mand a hearing. In cases investigated by special 
agents of your office, where the agent has reported 
sufficient facts to justify cancellation of the entry, 
such report is a proceeding that prevents confirma¬ 
tion of an entrv under the act. Instructions, July 
9, 1902 (31 L. D., 368, 371). 

“But if no such report has been filed, or no con¬ 
test has been initiated, so that nothing is charged 
against the entry upon which issue may be taken 
and the entryman demand to meet his accuser or 
that hearing he had, the entry will be regarded 
as confirmed by the statute and will be passed to 
patent.” 

So that, at the expiration of the two-year period follow¬ 
ing the issuance of final certificate in the present case, the 
rule was that no matter what was contained in an adverse 
report of a special agent, it was not understood in the Land 
Department as constituting a protest, unless some action had 
been taken thereon by the ; Commissioner, and the entryman 
notified thereof. 

7a 
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Therefore under the law in force when said adverse report 
was tiled it was not considered as amounting to a “protest/' 
and even under the later rule adopted in 1904, as above 
shown, it would not have been deemed a “protest" unless it 
alleged facts which, if true, would have warranted the can¬ 
cellation of the entry. It is not averred.in the amended 
answer that the above report in this case, which was tiled 
on duly 27, 1899, contained such allegations. So far as 
this record shows, it may have contained only suspicions, 
which would not, and could not, under the rules, have war¬ 
ranted anv direct affirmative action thereon by the Com- 
missioner. Evidently it must have contained nothing—no 
statements or charges—which if true would have justified 
the cancellation of the entrv, else the Commissioner would 
not have directed another special agent to examine the entry 
and report upon it, as he did. Hence, it is as clear as the 
noonday sun that said adverse report when filed was not. 
and was not considered to be, a “protest” against the validity 
of the Cox entry, within the meaning of said proviso. Not 
being a “protest” then, it never thereafter reached the dig¬ 
nity of a “protest,” especially as it was soon afterwards, 
within said two-year period, superseded, set aside, and 
vacated by a favorable report of another special agent. Not 
being a “protest” when filed, no subsequent change of ruling 
or enlargement of the definition of that term by the In¬ 
terior Department could make it a “protest.” 

Authorities, supra. 

Consequently, the naked averment in the amended an¬ 
swer that an adverse report of a special agent had been made 
and filed against the entry within the two-year period fol¬ 
lowing the issuance of final certificate, without the further 
averments that said adverse report charged facts which, if 
true, would have justified the cancellation of the entry, and 
that the entrvman was notified thereof within said two-year 
penod, is not a defense to the petition for mandamus, even 
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if it be conceded (which it is not) that the amended answer 
avers, us an independent fact, that said adverse report and 
proceeding continued up until the cancellation of the entry. 
And for this reason alone the demurrer to the amended 
answer herein* should have been sustained. 

These are matters into which the courts have jurisdiction 
to inquire and upon which judgments can be rendered on 
a petition for mandamus; for to do so does not involve 
the reversal of any decision of the Land Department, but, 
under the pleadings herein, amounts only to a judgment 
that the amended answer does not aver that a “protest” or 
“proceeding” against the validity of the Cox entry was 
pending at the expiration of the two-year period following 
the issuance of final certificate thereon. 

It is not disputed that a writ of mandamus cannot be 
used to perform the functions of a writ of error or of an 
appeal; but that is not this case, and, it is respectfully sub¬ 
mitted, that was not the Grand Rapids Timber Co. case. 
The question here is of a different import, and rests upon 
broader grounds. It is this: Can the Secretary of the In¬ 
terior or the Commissioner of the General Land Office, bv 
a course of pure arbitrary definition, defeat the expressed 
will of Congress and nullify a solemn act passed by that 
body? In its concrete essence, the question reaches this 
stage: Congress, in the proviso to section 7 of the act of 
March 3, 1891, used the word “protest” in the sense it had 
acquired by a long and well-settled course of decisions and 
administrative \ >recedents. The meaning of that word at 
that time was thoroughly understood in land jurisprudence. 
The Interior Department had defined it, and Congress, in 
that legislation, adopted the definition which then obtained 
in that Department. Yea, more than that: Immediately 
after the passage of the act of 1891, the Interior Depart¬ 
ment, in instructions, decisions, and circulars, construed the 
term in the sense it had hitherto borne, and the succeed¬ 
ing Congress was officially advised of such construction and 
acquiesced therein. No attempt has ever been made in 
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Congress to change that definition. In the present case 
what is now relied upon as a “protest’’ pending at the ex¬ 
piration of the two-year period following the issuance of 
final certificate, was not a “protest/’ under the decisions, at 
the time it was filed, and was not then considered a “protest” 
by the Land Department. Years later, the Secretary of the 
Interior, following the illegal “tendency to construe statutes 
in the light in which they appear when the construction is 
given.” and imbued with “a wisdom horn after the event.” 
which is the “cheapest of all wisdom,” and a “wisdom that 
comes from the contemplation of an event after it has hap¬ 
pened,” which “is of easy acquirement” (Boland vs. Combi¬ 
nation Bridge Co., 94 Fed. Rep., 888, 898), undertakes to 
defeat said proviso and set it aside by the simple process of 
executive construction and interpretation. Congress is not 
requested to change or modify the law. Why go to that 
trouble? Why not “cut across country” and accomplish 
the same result by the arbitrary dictum that the proviso 
does not mean what Congress said it meant and what the 
Interior Department for many years stud it meant. That is 
the simplest way to repeal a statute. 

The single, simple question is, can a statute of Congress 
he thus repealed? And the decision of this honorable court 
in the Grand Rapids Timber Co. case, in its legal effect and 
consequences, would seem to answer that question in the 
affirmative. That is the primary fault and error, as counsel 
view it. in said decision, which the court is now requested 
to correct, in the event that the court shall be of opinion 
that said decision is applicable to the facts of the case at 
bar. It is firmly believed that, in the light of the fore¬ 
going, the court will make such correction. 

However, as just indicated, the facts of the present case 
are so dissimilar to the facts in that case that, even if said 
decision shall stand, it is not necessarily an authority against 
the issuance of the writ of mandamus in this case; for, as 
has been shown, the amended answer does not aver that a 
“protest”—even what the Land Department now considers a 


I 


” 


53 

“protest”—was pending in the General Land Office at the 
expiration of the two-year period following the issuance of 
final certificate on the Cox entry. And for this reason alone 

%j 

the demurrer thereto should have been sustained, and the 
writ of mandamus awarded as prayed in the petition. 

The Cox Entry Confirmed under the Proviso to Sec¬ 
tion 7 of the Act of March 3,1891, and so Adjudged 
both by the Commissioner of the General Land 
Office and the Secretary of the Interior in 1902. 

The third, fourth, and tenth assignments of error relate 
to the effect of the judgments of the Commissioner of the 
General Land Office of May 26, 1902, and of the Secretary 
of the Interior of September 12, 1902, declining to permit 
Elijah Green to contest said. Cox entry, and holding, in 
effect, that said entry had been confirmed under the said 
proviso. 

It is averred in the petition (Pars. VII and VIII, Rec., 
3-4), and not denied in the amended answer, that on April 
9, 1902, which was more than four years after the issuance 
of final certificate, one Elijah Green filed an affidavit of con¬ 
test'against the Cox entry, but that, on May 26, 1902, the 
Commissioner of the General Land Office rendered a de¬ 
cision refusing to allow said contest to proceed, on the 
ground that the entry had been confirmed hv said proviso, 
and that said decision was affirmed by the Secretary of the 
Interior, on the same ground, by a decision dated Septem¬ 
ber 12, 1902. A copy of each of said decisions, as well as 
a copy of the briefs of counsel on said appeal to the Sec¬ 
retary, are set out in full as exhibits “B” to “F,” inclusive, 
to the petition (Rec., 11-17). 

The appellant insists, therefore, that in the light of said 
judgments of confirmation, holding, in effect, that no “pro¬ 
test” or “contest” had been filed against said entry charging 
any invalidity therein within said two-year period, and that 
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none was pending against it at the expiration of said period, 
the legal conclusion obviously and necessarily follows that 
said entry was confirmed under said proviso, and that the 
Interior Department did not have any jurisdiction, in its 
decision of November 30, 1010, to hold otherwise—that that 
was a matter res judicata in the Land Department. 

An inspection of said decisions of the Commissioner and 
of the Secretary of May 20, and September 12, 1002, re¬ 
spectively, together with the appeal and arguments of coun¬ 
sel for Green, the contestant, and for James L. Bradford, 
transferee, discloses that the question of the effect of the 
special agent’s adverse report filed on July 27. 1800, as well 
as of the favorable report of another special agent also filed 
within said two-year period, was, and must have been, fully 
considered bv both of those officials when thev rendered 

« e r 

their said decision declining to entertain Green’s application 
to contest the Cox entry, and that, necessarily, said decisions 
were judgments of confirmation of said entry. For the Sec¬ 
retary says, in concluding his decision: 


“After a careful examination of the entire record 
of this case, * * * the Department is satisfied 

that your judgment should he affirmed;” 


and the “entire record” not only included the application 
to contest, and the Commissioner’s decision, but also the 
secret records in the Fraud Division of the General Land 
Office, including all reports of special agents or others 
against, or favorable to. the validity of the entry attacked. 
If this he so, and it is not denied (and must be accepted 
as true), then a subsequent Secretary of the Interior, more 
than eight years afterwards, did not have jurisdiction to 
ignore, overrule and override said judgments, especially as 
against a bona fide purchaser, for value, of the land in¬ 
volved therein, and said departmental decision of Novem¬ 
ber 30. 1910, upon which the amended answer is based, is 
an absolute nullity so far as it undertakes to do so. 
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It will he noted that, although Elijah Green’s appeal to 
the Secretary specifically raises the question of the effect of 
said adverse report of a special agent of the General Land 
Office, the Secretary does not refer to it at all; and the 
reason for this must he that he did not consider that said 
adverse report amounted to the dignity of a pending “pro¬ 
test” at the expiration of the two-year period following the 
issuance of final certificate. Otherwise he would have made 
mention of said report. 

Tf the application to contest had heen denied because of 
the pending of any “proceeding” of the Government against 
the entry, the decisions of the Commissioner and of the 
Secretary would have so stated. That was the practice at 
that time. Thus, in the case of Butman vs. Meagher, 13 
L. I)., 94, where a “proceeding” had heen instituted by the 
Land Department against an entry prior to the expiration of 
two years following the issuance of final certificate, and, 
after the expiration of said period a party filed an applica¬ 
tion to contest the entry, his application was denied —not 
because the two years had expired before the application to 
contest was presented, hut upon the express ground that it 
would not he accepted during the pendency of the Gov¬ 
ernment’s “proceedings,” the Secretary saying: 

“There is, however, nothing shown in this appli¬ 
cation to indicate that the proceeding instituted by 
the Government, in 1884, against this entry requir¬ 
ing additional proof lias been concluded, and so far 
as the record discloses, said proceeding is still pend¬ 
ing. As no rights can he acquired under an affidavit 
of contest filed during the pendency of proceedings 
against the entry by the Government, the said appli¬ 
cation was properly rejected.” Dean vs. Peterson (11 
L. D., 102); Canning vs. Fail (10 L. D., 657); Louis 
vs. Taylor (11 L. D., 193). 

See also 

Henry C. Nelson, 13 L. D., 458, 459. 

United States vs. Child, 13 L. D., 553, 555. 

Fargher vs. Parker, 14 L. D., 83. 

Adams vs. Farrington, 15 L. D., 234. 
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For the reason, therefore, that, by said decisions of the 
Commissioner of the General Land Office of MdV *26, 1902, 
and of the Secretary of the Interior of September 12, 1902, 
it was recognized and adjudged that there was no pending 
“protest” against the Cox entry at the expiration of the 
two years following the issuance of final certificate, and that 
therefore said entry was confirmed under the proviso to 
section 7 of March 3, 1891, it logically follows that said de¬ 
cisions were final and could not be set aside by the Secre- 
tary at a later date, as was attempted to he done bv said de¬ 
cision of November 30, 1910. The Cox entry having been 
confirmed, and such judgments of confirmation having been 
passed, there remained in the Department only the purely 
ministerial duty of issuing the patent thereon; and said 
ministerial duty, under well-settled principles of law and 
the authorities heretofore cited, can he enforced by man¬ 
damus. 

The amended answer, however, avers that Cox re¬ 
linquished his entry to the Government. It is not stated 
therein when said relinquishment was filed, hut in the peti¬ 
tion (Par. XIV, Rec., 5), it is averred that said pretended 
relinquishment was filed February 16, 1903, which was long 
subsequent to the sale of the land by Cox, and long subse¬ 
quent to the expiration of the two years following the issu¬ 
ance of final certificate thereon, and hence, at that time, 
Cox had nothing to relinquish. 

Under the rule announced by the Supreme Court in 
Mger* vs. Croft, 13 Wall., 72, the entryman, after the issue 
of final certificate, can make a valid sale of the land em¬ 
braced in his entry. 

As a corollarv of that doctrine, it was held in the earlv 
ca«e of Falconer vs. Hunt , 6 L. P., 512 (syllabus): 

“A relinquishment executed after final proof and 
after the entryman had parted with all interest in 
the land, is null and void,” 


and the reason therefor is stated in the decision itself to 
be (518) 

“because he had nothing then to relinquish.” 

In Daniel R. McIntosh, 8 L. D., 641, 643, the same doc¬ 
trine was announced, the Secretary saying: 

“The relinquishment of Lane upon which this 
entry was canceled was executed and filed in the 
local office long after he had parted with all interest 
he ever had in and to this tract. At the date of the 
execution of this relinquishment Lane had nothing 
to relinquish, and said instrument must be null and 
void” (citing Falconer vs. Hunt, supra). 

To the same effect, see— 

Patrick H. McDonald, 13 L. D., 37. 

Harlan P. Allen , 14 L. D., 224. 

Richaanl F. Hafeman, 14 L. 1)., 644. 

Paul vs. Wiseman, 21 L. D., 12. 

This is still the law of the Land Department. 

For like reasons, the pretended relinquishment of the 
transferee, James L. Bradford (par. XIV, Rec., 5), at least 
so far as the relator in this case is concerned, was without 
effect. The relator was not a party to either of said pre¬ 
tended relinquishments; the same were executed and filed 
without his knowledge, and at the time when they were 
filed and the entry of Cox canceled thereon, on April 24, 
1909 (par. XIV, Rec., 5), the relator’s interest in the land 
was unknown to the Commissioner of the General Land 
Office. So far as this record shows, and it is believed to 
state the exact facts in that regard, the ownership of the ten 
acres of the Cox entry owned by relator was first brought to 
the attention of the Land Department by his petition of 
October 22, 1910 (par. XVII, Rec., 6-7, 22), which was 
denied by said departmental decision of November 30, 1910. 

On that petition the Interior Department should have 
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reinstated the Cox entry and should have issued a patent 
thereon for the benefit of the relator, and its failure to do 
so furnishes ample ground for the issuance of the writ of 
mandamus to compel the performance of that duty. 

But independently of said decisions of the Commissioner 
of the General Land Ofiice of May 26, 1902, and of the 
Secretary of the Interior of September 12, 1902, holding, 
in effect, that there was no pending protest against the Cox 
entry at the expiration of two years following the issuance 
of final certificate thereon and that the entry was therefore 
confirmed under said proviso, the record discloses, as before 
shown, that said entry was, in fact, confirmed under said 
proviso. 

That said proviso is a confirmatory statute, even though 
the word “confirm” is not used therein, admits of no doubt. 
It has always been so treated by the Interior Department 
ever since its enactment, at least until the decision of the 
Secretary of November 17, 1911, in the case of Mertie C. 
Traganza, 40 L. I)., 300, 301, where the Department, for 
the first time, in an illegal attempt to enlarge its jurisdiction 
and further nullify the act of Congress, held that— 

“The proviso to section 7 of the act of March 3, 
1891, has no reference to proceedings by the United 
States, or its officers or agents, in respect to entries 
of the classes therein specified, and in this connection 
does not affect the conduct or action of the Land De¬ 
partment in taking up and disposing of final proof 
of entry men after the lapse of the two years men¬ 
tioned in the act.” 

This is the first reported case announcing this brand new 

doctrine, and although it is unimportant in so far 

as the issues in this case are concerned, it vet 

«/ 

serves further to show the extent to which the 
Land Department is willing to go in order to nullify an act 
of Congress. Such a construction at the date of the passage 
of the act of 1891, and for many years thereafter, would 
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have been laughed to scorn even by the Land Department 
officials themselves. The first mention of any such con¬ 
templated construction was in the letter of the Commis¬ 
sioner transmiting to the Secretary a report in the applica¬ 
tion for patent filed by appellant previously to the bringing 
of the present suit And that was evidently suggestive to the 
Secretary as furnishing some reason why said application of 
appellant should be denied, there being a final decision of 
the Department of many years standing that the Cox entry 
was confirmed by the proviso to section 7 of said act staring 
the Department in the face. 

The proviso was expressly referred to as a confirmatory 
statute in the early case of Tyndall vs. Prudden, 13 L. D., 
527, 528, decided on November 7, 1891, and in the instruc¬ 
tions of May 8 and July 1, 1891, and also in the Commis¬ 
sioner's report for 1891, p. 43, supra. 


See also, among many other decisions— 

Ex parte Aldrich, 15 L. D., 145, 146 (August 2, 
1892). 

Ex parte Harris, 28 L. D., 90 (February 3, 1899). 
Henry vs. Pevoto, 29 L. D., 423 (January 19, 1900). 
Ex jxirte Colburn, 29 L. D., 539 (February 24, 1900). 
Montana Implement Co., 35 L. D., 576 (May 27, 
1907). 

Morgan vs. Rowland, 37 L. D., 90 (August 3, 1908). 


This contemporaneous, uniform, and long-continued ex¬ 
ecutive construction of said proviso, under well-settled rules 
of law and the authorities heretofore cited, is conclusive of 
its meaning, even if it were ambiguous in its terms, which 
it is not. 
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Confirmation, what words make—Fffect of. 

It may be useful, in this connection, to refer to some of 
the legal and accepted definitions of the words “confirm” 
and “confirmation,” and to the effect of a confirmatory 
statute. They are as follows: 

American & English Enc. of Law (2d ed.), vol. 8, p. 
566 : 

"Confirmation. A deed or act whereby that which 
is voidable is made sure and valid, a conveyance of 
an estate or right in esse, whereby a voidable estate 
is made sure and unavoidable, or whereby a particu¬ 
lar estate is increased. 

“A confirmation is a deed or act whereby that 
which is voidable is made sure and valid, but if the 
previous act were void, it can operate only as the 
creation of a new right or estate (Com. Dig., Con- 
finnation, D. 1; Greenl. Cruise on Real Pr., 411, sec. 

■4-)” 

u Confirm. To complete or establish that which was 
imperfect or uncertain; to ratify what has been done 
without authority or insufficiently.” 

%, %j 

Black’s Law Dictionary: 

“Confirmatio. The conveyance of an estate, or 
the commutation of a right that one hath in or unto 
lands or tenements, to another that hath the posses¬ 
sion thereof, or some other estate therein, whereby a 
voidable estate is made sure and unavoidable, or 
whereby a particular estate is increased or enlarged 
(Shep. Touch., 311; 2 Bl. Comm., 325).” 

“ Confirmation. A contract by which that which 
was infirm, imperfect, or subject to be avoided is 
made firm and unavoidable. 

“A conveyance of an estate or right in esse, 
whereby a voidable estate is made sure and un¬ 
avoidable, or whereby a particular estate is increased 
(Co. Lift., 29 ob; Jackson vs. Root, 18 Johns 
(N. Y.), 60; People vs. Law, 34 Barb. (N. Y.), 511; 
De Mares vs. Gilpin, 15 Colo., 76; 24 Pac. Rep.’ 
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“Confirmation is the approbation or consent to an 
estate already created, which, so far as it is in the 
confirming power, makes it good and valid {People 
vs. Law, 22 How. Prac. (N. Y.), 109, 126, citing 
Gilbert on Tenures, 69).” 

Sheppard’s Touchstone, chap. XVII, title “Confirmation,” 
pp. 311 et seep: 

“A confirmation is the conveyance of an estate or 
right, that one hath in or unto lands or tenements, 
to another that hath the possession thereof, or some 
estate therein; whereby a particular estate is increased 
and enlarged. And this albeit it may be made by 
other words as by dedi, or concern, which are general 
words, and serve to make a grant, feoffment, lease, 
release, &c., yet it is most commonly and properly 
made by these words, confirmnsse, ratificasse, and ap¬ 
probate, which do signify ratum and jirmum facere, 
and supplere omnem defactum.” 

“(Note. —Confirmation is the approbation or as¬ 
sent to an estate already created, which, so far as in 
the confirmer’s power, makes it good and valid; so 
that the confirmation doth not regular!;/ create an 
estate, but yet such words may l>e mingled in the 
confirmation, as may create and enlarge an estate; 
hut that is by the force of such words as are foreign 
to the business of confirmation, and by their own 
force and power tend to create an estate. Gilb. Ten., 
75. Confirmation is of a nature nearly allied to a 
release).” 

* * * * * * * 

“A confirmation is also distinguished bv its effects; 
for sometimes it doth tend and sene to confirm and 
make good a wrongful and defeasible estate, or to 
make a conditional estate absolute; and then it is said 
to be confirmatio perficiens.” 

. * * * * * * * 

“There must be apt words of confirmation in the 
deed or instrument. And herein note, that albeit 
the words confirmavi, ratificavi, approvavi, be the 
most significant and proper words to make this con- 
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revalue, yet such as are made by other general words 
may make a good confirmation. And therefore it is 
agreed, that a deed made by the words dedi, concern 
or demisi, may make a good confirmation.” 

******* 

(“Note. —The words dedi and concern are as 
strong as tlie word confirmavi, for they amount to 
a grant of the right of the person in possession; and 
if lie has my right, I can never after impeach his 
estate. Gilb. Ten., 7b. See farther what words shall 
enure as a confirmation, in Yin. Abr. Confirmation.’ ) 


See also— 

Comyn's Digest, title “Confirmation.” 

Viner’s Abridgment, title “Confirmation,” 

where it is said that the word “confirm” is not essential to 
create a confirmation. 

In Strother vs. Lucas, 12 Pet., 410, 454, the court said: 

“That a grant may he made by a law, as well as a 
patent pursuant to a law, is undoubted. Fletcher vs. 
Peck \ 6 Cranch, 1*2<S; and a confirmation by a law, is 
as fully to all intents and purposes a grant, as if it 
contained in terms a grant de novo.” 

Confirmation Equivalent to a Grant of the Legal Title. 

In Stoddard vs. Chambers. 2 IIow., 284, 816, the court 
said: 

“A confirmation by act of Congress vests in the 
confirmee the right of the United States, and a pat¬ 
ent. if issued, could only lx? evidence of this.” 

In Grignon's Lessee vs. Astor, 2 How., 819, one Peter Grig- 
non had a claim to a tract of land in the then Territorv of 
Michigan which was confirmed to him by act of Congress 
approved February 21, 1828, but patent was not issued 
thereon until 1829. Peter Grignon died in 1824, intestate, 
leaving debts, and two sons, his heirs-at-law. His adminis- 
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trator, under the order of the State gourt having jurisdic¬ 
tion, sold the land to pay the debts. The case was one be¬ 
tween the heirs at law and the purchasers under the ad¬ 
ministration sale, one of the questions being as to whether 
the administrator, prior to the issue of the patent, could 
make a sale of the premises, it being urged on behalf of the 
heirs that until the issue of patent there was only an equita¬ 
ble title which could not be sold by the administrator. 

On this point the court (p. 344) said: 

‘‘It has been contended by the plaintiff's counsel 
that the sale in the present case is not valid, because 
Peter Grignon had not such an estate in the premises 
as could be sold under the order of the county court, 
it being only an equitable one before the patent is¬ 
sued in 18*29; but the title became a legal one by its 
confirmation by the act of Congress of February, 
1823, which was equivalent to a patent. It was a 
higher evidence of title, as it was the direct grant of 
the fee which had been in the United States by the 
Government itself, whereas the patent was only the 
act of its ministerial officers.” 


In Bryan vs. Forsyth , 19 How., 334, 336, it was held that 
a title based upon a survey and confirmation was a legal 
title, and the owner and holder thereof “could maintain an 
action of ejectment on it, even had no patent issued.” 

See also— 

Pollard's Lessee vs. Files, 2 How., 591. 

In Langdeau vs. Hanes, 21 Wall., 521, 529-531, the court, 
speaking by Mr. Justice Field, said: 

“A legislative confirmation of a claim to land is a 
recognition of the validity of such claim, and operates 
as effectually as a grant or quitclaim from the Gov¬ 
ernment. * * * If the claim be to land with de¬ 

fined boundaries, or capable of identification, the 
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legislative confirmation perfects the title to the par¬ 
ticular tract, and a subsequent patent is only docu¬ 
mentary evidence of that title. If the claim he to 
quantity, and not to a specific tract capable of identi¬ 
fication, a segregation by survey will he required, and 
the confirmation will then immediately attach the 
title to the land segregated." 

In that case the claim under consideration and in rela¬ 
tion to which the language above quoted was used was one 
of a number of claims in the Vincennes, Indiana, country 
which had been favorably reported by the register and re¬ 
ceiver of the United States land office, and the confirmation 
s}>oken of was by an act of Congress confirming their de¬ 
cisions. 

In the proviso to section 7 of the act of March 3, 1891, 
tiie effect of the language used is to confirm all entries that 
have existed for the period of two years in which no contest 
or protest had l>een lodged against them within that time, 
and the confirmation is just as effectual as if each entry, 
within the class described, had been confirmed eo nomine. 
The confirmation was of all entries that could be brought 
within the class prescribed by the proviso, to wit, that the 
final certificate had l>een outstanding for two years, and that 
at the expiration of that period no contest or protest was 
pending against them. 

In United States vs. Des Moines Valley Ft. Co., 84 Fed. 
Rep., 40, it was held (syllabus) : 

“Under the act of March 3, 1871 (16 Stat., 582), 
wherebv the United States confirmed to the State of 

t/ 

Iowa and its grantees certain lands erroneously certi¬ 
fied to the State by the Secretarv of the Interior, 
under the grant of July 12, 1862, for aiding in the 
improvement of the Des Moines river (12 Stat., 543), 
the United States is estopj)ed from asserting any 
claim or right to such lands.” 
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In the opinion of the court delivered by Judge Thayer, re¬ 
ferring to the question embraced in the syllabus just quoted, 
it was said: 

“In other words, Congress with full knowledge of 
the erroneous action of the Land Department in 
1866, saw fit, in the year 1871, to ratify and confirm 
the title of the State to such lands as it had acquired 
by reason of such erroneous action of the officers of 
the Land Department. It seems obvious, therefore, 
that the United States, by the act of March 3, 1871, 
voluntarily relinquished whatever right or title to 
the land in controversy it then had; that it did so 
with full knowledge of its rights; and that the sole 
purpose of that act was to cure an existing defect in 
the State’s title, mid to estop the United States from 
ever after taking advantage of such defect for its own 
« benefit.” 

“The Government, like an individual, has no 
power to withdraw or annul its grants of land. The 
first lawful grant must stand; and the second cannot 
operate as a conveyance, for the simple reason that 
the grantor, when he made it, had no estate to con¬ 
vey.” 

9 Opin. Att’y General, 59, 62. 

Under article IV, section 1, of the Constitution Congress is 
vested with full control over the public lands of the United 
States. 

Hence, when Congress makes an unconditional grant, of 
any part or portion of the public lands, or where Congress, 
with all the facts before it, makes an unconditional con¬ 
firmation in favor of a claimant to public lands, the courts 
have no jurisdiction to entertain a suit to cancel or set aside 
such direct grant or confirmation. 

Ryan vs. Carter, 93 U. S., 78, 82. 

Tameling vs. U. S. Freehold Co., 93 U. S., 642, 663. 
Maxwell Land Grant Case, 121 U. S., 325, 366, 382. 
Same case, on rehearing, 122 U. S., 365, 371. 

9a 
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In such a case the United States, like any other grantor, 
-is estopped from asserting any claim or right to such lands/’ 
United States vs. Des Moines l alley R. Co., supra. 

On the general question that a State or the United States 
may be estopped from impeaching its own grants, see— 
Fletcher vs. Peck, 6 Cranch, 87, 137. 

Carver us. Jackson, 4 Pet., 1, 87. 

Branson vs. Wir th, 17 Wall., 32, 42. 

Commonwealth vs. Andre, 3 Pick, 224. 

Bigelow on Estoppel , 278, and authorities cited in 

n. 7. 

By a parity of reasoning, when Congress, by a general 
statute, declares that a certain class of entries shall be pat¬ 
ented, such declaration, under the authorities heretofore 
cited, amounts to a confirmation of the entries embraced in 
such class, and the courts have no jurisdiction to entertain a 
suit to cancel patents issued under such authority, or to set 
the same aside. 

Hence, no suit, under section 8 of the act of March 3, 
1891, can be maintained to set aside patents issued under the 
contirmatory provisions of the proviso to section 7 of said 
act. 

From the foregoing it is clear that the defense interposed 
by the amended answer herein is unavailing, and would, if 
acceded to, nullify the proviso to section 7 of the act of 
March 3, 1891; that if the contention therein made be sound, 
then the action of the Land Department for many years im¬ 
mediately following the passage of said act in issuing patents 
upon entries as confirmed under said proviso was illegal; 
that the entry here under consideration was specifically con¬ 
firmed under said proviso; that there remains in the Land 
Department only the mere ministerial duty to issue a patent 
thereon, and that the performance of that duty can be en¬ 
forced by mandamus. 
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The judgment of the learned court below should, there¬ 
fore, he reversed, a writ of peremptory mandamus should be 
awarded against the Secretary of the Interior, as prayed in 
the petition, and he should be directed to issue a patent on 
said Cox entry for the benefit of appellant. 

Respectfully submitted, 

MORVEN THOMPSON, 
HARVEY M. FRIEND, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of Columbia. 

October Term, 1912. 


No. 2436. 


Special Calendar, No. 5. 


United States ex rel . Charles B. McManus, 

appellant, 
v . 

Walter L. Fisher, Secretary of the Interior. 


ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA . 


BRIEF FOR APPELLEE. 

A detailed statement of the history of this case 
will be found in the petition filed by the appellant 
in the lower court. For an understanding of the 
issues involved, however, it may be stated that the 
material things concerned are as follows: 

On April 11, 1896, one Cox made a homestead entry 
for certain lands in Louisiana consisting of 156.94 
acres of land, constituting a technical quarter sec¬ 
tion. On March 21, 1898, he made commutation 

61550—13 





proof, which proof was accepted by the local officers, 
and, on April 4, 1898, final receiver’s receipt and 
certificate were issued to him. The entry and the 
final proof were fraudulent, the entry having been 
made in the interest and for the benefit of one James 
L. Bradford in derogation and contravention of the 
homestead laws and in fraud of the United States; 
this w r as subsequently admitted by Cox, and the 
entry.was, after two years from the date of the 
issuance of the final receipt, duly canceled. 

One day in October, 1910, and long after the en¬ 
try had been canceled, appellant, Charles B. Mc¬ 
Manus, filed a petition with the Secretary of the Inte¬ 
rior asking the latter to direct the Commissioner of 
the General Land Office to issue a patent to Cox for 
the land embraced in the latter’s canceled entry. As 
the basis for this most extraordinary application, 
McManus said that, in May, 1904, he had purchased 
ten acres of the land from Bradford, Cox’s co-conspira¬ 
tor in the attempt, by fraud and perjury, to obtain 
the 156.94 acres of land from the United States. 
Of course McManus knew that was not enough and 
that it looked pretty bad on its face; so he claimed 
that the Land Department had no power to cancel 
Cox’s entry, when it did, on account of the provisions 
of the act of March 3, 1891 (26 Stat., 1099), which 
reads as follows: 

That after the lapse of two years from the 
date of the issuance of the receiver’s receipt 
upon a final entry of any tract of land under 
the homestead, timbei^culture, desert-land, or 
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preemption laws, or under this act, and when 
there shall be no pending contest or protest 
against the validity of such entry, the entry* 
man shall be entitled to a patent conveying 
the land bv him entered, and the same shall 
be issued to him. 

He therefore stated in his application that there 
was no pending contest or protest against the entry 
at the expiration of two years from the issuance of 
the final receipt, and that, consequently, the Land 
Department had no right to cancel the entry. He 
asked the Secretary to investigate and consider all 
of the facts in the case and to decide that there had 
been no protest pending, and, after having so de¬ 
cided, to issue Cox a patent for the land embiaced in 
the latter’s entry, notwithstanding, of course, Cox’s 
fraud and perjury and the fraud of Bradford, McMa¬ 
nus’ alleged grantor. The Secretary gave McManus 
a hearing, took up the matter and, after careful con¬ 
sideration and examination of all of the facts con¬ 
nected with the case, denied the petition; and as is 
stated in the Secretary’s answer in this case (Record, 
p. 29): 

In denying said petition it was found and 
held by the Secretary of the Interior that a 
good and sufficient protest had been made 
and filed in the Land Department against said 
Cox’s entry within two years from the date 
of the issuance of the receiver’s receipt for 
said entry, and that said protest and proceed¬ 
ing thus initiated continued up to the time of 
the cancellation of the entry. 





McManus promptly disagreed with the Secretary 
as to his view of the law and the facts in the case, 
and commenced this proceeding in the Supreme 
Court of this District, asking the court to compel the 
Secretary to issue a patent to Cox for the land em¬ 
braced in the latter’s entry, or, if it would not do 
that, at least to compel him to issue a patent to Cox 
for the ten acres alleged to have been purchased by 
McManus from Bradford. But, Mr. Justice Stafford 
concluded it was beyond that court’s power to re¬ 
view the decision of the Secretary of the Interior— 
that the questions involved were clearly within the 
exclusive jurisdiction of the Secretary to hear and 
determine; and this, of course, is correct. Fisher v. 
17. S. ex rel Grand Rapids Timber Company , 37 App. 
D. C., 436; U. S. ex rel. Ness v. Secretary of the In¬ 
terior , 223 U. S., 683; U. S. ex rel. McKenzie v. 
Fisher, May 6, 1912, 40 Wash. Law Rep., 404.) 
These three cases are wholly applicable and conclu¬ 
sive here; and, further, the writ of mandamus never 
goes to effectuate and perpetuate a fraud. ( U. <S. 
ex rel. Laws v. Davenport , 33 App. D. C., 502.) But, 
appellant, differing now not only with the Secretary 
but also with this court, the Supreme Court of the 
United States, and the Supreme Court of the Dis¬ 
trict, has come here still insisting that his ideas 
should be substituted for the judgment of the Sec¬ 
retary. 

Appellant, for some reason, wholly ignores the 
Ness case and the McKenzie case. His brief is, in 
the main, an attack upon the soundness of the 
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decision of this court in the Grand Rapids case, 
which, by the way, is now pending before the Supreme 
Court of the United States on writ of error to this 
court. We do not feel 'that appellee is called upon 
to attempt any argument in support of the conclu¬ 
sion of this court in that case. All of the points 
made by him were briefed and argued at length with 
much skill by counsel for the Grand Rapids Com¬ 
pany when that case was here; and all had the con¬ 
sideration of this court. The appellant here says 
nothing materially new, and the judgment of the 
court in that case has since been reaffirmed and 
followed by this court in the McKenzie case, supra , 
and the doctrine enlarged and sustained by the 

j 

Supreme Court of the United States in the Ness 
case, supra . 

Appellant devotes a portion of his argument to a 
highly technical discussion of the pleadings. He says 
that the answer, as a pleading, is insufficient; that 
is to say, giving full force and effect to the decisions 
in the three cases above referred to, nevertheless the 
answer of the Secretary is insufficient in terms to 
show that there was a protest pending at the end of 
the two years. His argument leaves us somewhat 
in doubt as to whether he considers that the issue 
in this case arises simply and wholly upon the de¬ 
murrer to the answer, or whether the petition should 
also be considered by the court in arriving at a 
judgment. Our own idea is that the court may read . 
the petition as a matter of history to determine in 
the first instance what the case is about, so as to get 
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the relevancy of the answer, and that, then, the 
whole issue arises upon the demurrer to the answer. 
But in this particular case it is wholly immaterial 
and we shall approach this branch of the case from 
both angles. 

If the issue is that which arises upon the demurrer 
to the answer, it seems to us that the contention of 
appellant is hardly worth considering. It is urged, 
as stated above, that the answer does not directlv 
aver that the Secretary found that a protest was 
pending at the expiration of the two-year period. 
It is possible that this fact might have been stated 
with more prolixity and circumlocution, but, doubt¬ 
less, appellant would then have complained that he 
could not make it out. But the answer does say that 
the Secretary after “due hearing, examination, and 
consideration” denied the petition, “and in denying 
said petition it was found and held, by the Secretary 
of the Interior, that a good and sufficient protest had 
been made and filed in the Land Department against 
said Cox’s entry within two years from the date of 
issuance of receiver’s receipt upon said entry,” and 
“ that said protest and proceeding thus initiated con¬ 
tinued up to the time of the cancellation of the 
entry.” We do not see how the idea could be made 
more explicit. If the cancellation took place within 
the two-year period, appellant surely has no case; 
if it took place subsequent to the expiration of two 
years, then the averment is wholly sufficient in that 
it contains the statement that “ said protest * * * 
continued” to the time of cancellation. If it “con- 



tinued” it was certainly “pending” on the date . 
when the two-year period expired. Appellant seems 
to be indulging in metaphysics. 

But appellant seems to challenge the fact averred 
in the answer that the Secretary made such a deci¬ 
sion and wishes his petition considered. The peti¬ 
tion contains among its averments, as an “exhibit,” 
a decision of the Secretary, an excerpt of which is 
quoted on page 12 of the brief. This decision will 
be found on pages 27-28 of the record. 

In the first place we respectfully submit that 
there is not, and can not be, on the pleadings in this 
case, any issue of fact for discussion in this court. 
The answer declares, as an ultimate fact, that the 
Secretary decided that a protest had been duly filed, 
etc. Appellant demurred and admits the fact to be 
as stated in the answer. If he desired to dispute 
this as a fact (and appellee amended his answer at 
appellant’s request in order to avoid any issue over 
any fact, requiring a trial), he should have traversed 
the answer. He chose and formulated the issue 
himself when he admitted the facts pleaded in the 
answer and demurred thereto. 

However, there is nothing in this point under any 
circumstances. The answer might have admitted all 
the allegations of fact in the petition and still have 
been sufficient and would have entitled appellee to 
the same judgment in his favor which was. ren¬ 
dered in the court below; for the petition, as we shall 
see, wholly failed to state a cause of action. Upon 
the facts pleaded therein, appellant was not entitled 
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. to a judgment. The rules of the lower court do not 
allow a demurrer to a petition for mandamus, or we 
would have demurred and ended the case there. 

The answer avers that in denying the petition of 
the appellant it was found and held by the Secretary 
that a good and sufficient protest had been made and 
filed within two years from the date of receivers 
receipt. The answer then continues, “and that said 
protest and proceeding thus initiated continued up 
to the time of cancellation of the entrv.” And that 

V 

is the only conclusion to be drawn from the language 
of the decision made a part of the petition as “Ex¬ 
hibit L” (Record, pp. 27-28); for the Secretary 
therein stated that the entry was not “confirmed” 
because of this “adverse report” which had been 
filed within two years. It necessarily follows that 
the Secretary must then have found that such pro¬ 
test was pending at the end of the two years; else 
his observation would have been idle and foolish 
and his decision wholly unjustified. There is no 
prescribed form to be followed in rendering a deci¬ 
sion in land matters. 

The application for the patent was based on the 
claim that there had been no protest pending. The 
application was denied. That was sufficient. A 

mere memorandum judgment would have been 

•> 

enough; for the fact that the Secretary found that 
there had been a protest pending would then follow 
by necessary and inevitable inference from the judg¬ 
ment. This is the law as to judgments of all tri- 
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bunals exercising judicial functions. The Supreme 
Court of the United States in the case of U. S. ex 
rel. West v. Hitchcock (205 U. S., 80) disposes of a 
contention like this in the following language: 

If the Secretary had authority to pass on 
the relator’s right to select land, his jurisdic¬ 
tion did not depend upon his decision being 
right. By alleging that he had denied the 
application he did not invoke the revision of 
his reasons by a court, even when he saw fit 
to add the date. He raised no question of 
law, but simply stood on his authority and put 
forward his decision as final. As we have 
implied, such an answer affirms not merely 
the past but the present determination of the 
answering tribunal, and must be assumed to 
be based on reasons that the respondent 
deems adequate. Even if those given in the 
letter of July 3, 1901, had been bad, they 
could not be taken to exhaust the Secretary’s 
grounds. He has not disclosed to the court 
any statement of those grounds purporting to 
be exhaustive and complete, and the court 
can not make an inquisition into his mental 
processes to see whether they were correct. 

But, as far as all this goes, the point attempted to 

be made by the appellant is not very serious. The 

• 

main thing is, Has the Secretary decided that there 
was a pending protest in this case, so as to take it 
without the feature in question of the act of March 
3, 1891? The Secretary in his answer stated that 
he had. Much the same point was also attempted 
to be made in U. S. ex rel. West v. Hitchcock , supra , 
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and the court disposed of the question in this lan¬ 
guage: 

Furthermore, as his decision is not a matter 
of any particular form, his answer saying that 
he has decided the case is enough; for even 
if he had not decided it before, such an answer 
would announce a decision sufficiently by 
itself. 

Who is McManus, anyhow? This query raises a 
point not brought out in appellant’s brief, which in 
itself would seem conclusively to bar him from the 
relief he is seeking here, or, at least, to show the 
absurdity of the suit and the relief asked. It will be 
seen that he asks the court, after upsetting the 
Grand Rapids , McKenzie , and Ness cases, supra , to 
compel the Secretary to issue a patent to Cox for all 
of the land involved in the latter’s entry, a technical 
quarter section comprising 156.94 acres. Or if you 
should decide that the granting of that prayer 
would involve a rather large tax on your indulgence, 
in view of the fact that Mr. Cox (not a party to this 
suit) has already confessed that his entry was fraud¬ 
ulent and the result of an unlawful conspiracy be¬ 
tween him and Bradford, McManus’s alleged grantor, 
and has relinquished all of his interest to the United 
States (Record, p. 29), that you compel the Secre¬ 
tary to issue patent to Cox for the particular 10 
acres that McManus claims (Record, p. 9). 

Now, homestead entries may only be made of lands 
“located in a body in conformity‘to the legal sub- 

/ i 

divisions of the public lands” (sec. 2289, Rev. Stat.), 
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and it is only for such bodies of land that the home¬ 
stead law authorizes patent to issue. If the man¬ 
date is to issue at all, it must extend to the whole 
or to nothing. Confessedly, McManus claims only 
10 acres. Not being in privity with the United States 
himself, and having no standing at all personally, he 
wishes this patent issued to Cox. Of course, a patent 
can not issue to Cox for only 10 acres—Cox is either 
entitled to a patent on his whole entry or to none of 
it. We do not know of, and the record does not show, 
nor could there,be, any homestead entry for the 10 
acres of land. So that is out of the question, as appel¬ 
lant evidentlv understands: for he does not contend 
in his brief for this 10 acres, appreciating that such 
contention would be idle. Then, if the court should 
compel the Secretary to issue patent to Cox for 156.94 
acres, McManus would have title to 10 acres and Cox 
would have title to 146.94 acres; and yet Cox, on the 
pleadings, is a confessed fraudulent entry man, guilty 
of perjury in the matter of his entry. He has already 
relinquished to the Government every claim that he 
fraudulently undertook to acquire. He appreciates 
his position, because he is not here asking for any 
relief; yet McManus asks the court to force it upon 
him. As stated hereinbefore, the writ of maftdamus 
never goes to effectuate and perpetuate a fraud, and 
in this particular case the record shows (p. 28), if 
we are to consider the petition at all, that appellant 
himself has formally disclaimed interest in this land 
in open court by reason of Cox’s relinquishment. 
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In making this contention that patent ought and 
must issue to Cox for the 156.94 acres embraced in 
the entry, appellant claims that he is entitled to 
consideration because, as he says, an entryman “after 
the issuance of final certificate can make a valid sale 
of the land embraced in his entry.” Well, nobody 
will deny that the quoted language states correctly 
a proposition of law so far as it goes. But it does 
not state enough. The entryman may, as between 
him and his grantee, make a valid sale of the land, 
but this has nothing to do with the United States. 
“The department must deal directly with its own 
vendees, with the persons with whom it contracts.” 
(Hawley v. Diller , 178 U. S., 477.) The court in that 
case, speaking of a purchaser such as McManus, says: 

This being so, it is plain that the purchaser 
can acquire from the entryman no greater 
estate or right than the entryman possesses. 
The purchaser is chargeable with knowledge of 
the law, which includes knowledge of this law; 
and is chargeable with knowledge of the state 
of the title which he buys, in so far, at least, as 
that the legal title remains in the United 
States, subject to the necessary inquiry and 
determination by the land office and depart¬ 
ment upon which a patent may issue. He is 
not then an “innocent purchaser,” so far as 
there may exist reasons why that patent 
should not issue. He buys subject to the 
risk of the consequences of the inquiry de¬ 
pending in the department. He buys a title 
sub judice . At the most, it is but an equitable 
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title, the legal title being in the Government. 
It is a familiar rule that the purchaser of an 
equitable title takes and holds it subject to 
all equities upon it in the hands of the vendor, 
and has no better standing than he. 

Therefore, since a charge of fraud was duly made 
against Cox’s entry, and the charge was confessed by 
both Cox and his co-conspirator Bradford, and the 
entry duly cancelled, it is hard to see how McManus, 
an utter stranger to the United States, may success¬ 
fully ask a court to compel the Secretary of the 
Interior to issue Cox a patent. 

It is respectfully submitted that the judgment 
appealed from should be affirmed. 

Charles W. Cobb, 

Assistant Attorney General. 

F. W. Clements, 

First Assistant Attorney. 

C. E. Wright, 

Assistant Attorney , 

For Appellee. 
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